GUIDE APPLE BY

Guide to
International Business Companies
In Seychelles

applebyglobal.com



TABLE OF CONTENTS

P a0 2
INEFOAUCHION ... 3
PART A: SEYCHELLES COMPANIES ... 3
T ClaSSIICATION Lo 3
2. INCOTPOTATION Lo 3
3. IBC Memorandum and Articles of ASSOCIAtION........ooiiiiiiiiiii e 4
4. Management and AdminiStration ... 8
D T AXA I OM e 15
6. Share Capital and Debentures . ... 15
PART B: COMPROMISES WITH CREDITORS AND MERGES.............cccooiiiii 20
1. Mergers and ConsolidationS.......ooiiiiii e 20

2. Approval of Arrangements, Mergers, Consolidations and Separations by the Court ... 23

3. Minority Buy-0ut RIGOES ... 25
PART C: MERGERS AND TAKEOVERS ..., 26
L. INEFOTUCTION 1ot 26
5. Friendly Acquisition of a Seychelles Company .......cccoiiiiiiiiii 26
6. Hostile Acquisition of a Seychelles Company ... 26
7. Defence Mechanisms to Hostile Bid ... 27
PART D: GENERAL INFORMATION ...t 29
T, BanKiNg FACIlItIES oo 29
2. ACCOUNTANES L. 29
3. Winding Up and LiquidationS ......ooiiiiiii i 29

applebyglobal.com



PREFACE

This is the First Edition of the Guide, which we have produced for the information of our clients and
professional colleagues.

This Guide 1s divided into four parts:

1. Seychelles Companies

2. Compromises with Creditors, Arrangements, Amalgamations and Minority Buy-out Rights
3. Mergers and Takeovers

4. General Information

Under the heading of General Information, we have dealt with such matters as banking facilities in
Seychelles, accountants, registers and inspection, and other topics.

This Guide is concerned primarily with ‘international business companies’, being companies incorporated
under the International Business Companies Act, 1994 ; little reference has, therefore, been made to those
provisions of the Companies Act 1972 which regulates the carrying on of business by local companies in
Seychelles as well as for those offshore business companies whose business purpose excludes them from being
incorporated under the International Business Companies Act, 1994; including banks, insurance companies
and mutual funds. Companies wishing to benefit from the various double taxation treaties, to which the
Seychelles are a party, should also be formed under the Companies Act but apply for special licences,
pursuant to the Companies (Special Licence) Act, 2003. Please see our Guide to Companies Special Licence
in Seychelles for more information.

All references in this Guide to “dollars” or “$” are to US dollars, and all references to “rupees” or “Rs” are
to Seychelles rupees.

It is recognised that this Guide will not completely answer detailed questions which clients and their advisers
may have. It is intended to provide a sketch of Seychelles’ legal and regulatory environment in relation to
‘international business companies’. The Guide is, therefore, designed as a starting-point for a more detailed
and comprehensive discussion of the issues.

Whilst we have made every effort to ensure the accuracy of the statements made herein, we accept no
liability for any errors. In all cases expert legal advice from a qualified practitioner of Seychelles law should
be obtained.

Appleby

Victoria, Seychelles
August 2009

2 applebyglobal.com



INTRODUCTION

The Seychelles’ statute law on companies is contained in the Companies Act, 1972 (the “Companies Act”)
which was modelled on the UK Companies Act. However, for investors looking to benefit from Seychelles
as an offshore jurisdiction, companies can be formed under the International Business Companies Act, 1994
(the “IBC Act”) and the majority of companies incorporated for the purpose of oftshore business are done so
pursuant to the IBC Act.

All references to legislative provisions herein are to the IBC Act, unless otherwise stated.
PART A: SEYCHELLES COMPANIES
1. Classification

The IBC Act provide solely for companies incorporated under the IBC Act, a company so incorporated is
referred to as an ‘international business company’ (“IBC”) .

A company incorporated as an IBC is allowed to carry on business outside the Seychelles and is restricted
from owning or leasing immovable property situate in the Seychelles and cannot carry on banking business or
business as an insurance or reinsurance company or the business of providing the registered office for
companies. For such business activities, a separate licence is required/company must be incorporated under
the Companies Act and then apply for separate licences as provided for in relevant legislation.

An IBC is subject to relaxed statutory requirements however, the salient issues are as follows:

. the name of the company may be in any language

. have at least one director and one shareholder (although there is no residency requirement, nor
nationality stipulations);

. accounts are not required to be kept and there are no further requirements to have such accounts
audited, if prepared,;

. shares may be both issued to bearer and registered in any currency;

. there are no minimum capital requirements;

. the only documents of the company that are on the public record are the Memorandum and Articles
of Association;

. shareholder(s), director(s) and officer(s) need not make any returns; and

. meetings of shareholder(s) and director(s) are not required to be held in Seychelles.

2. Incorporation

An application for incorporation of an IBC is submitted to the Registrar of Companies (the “Registrar”) and
must include the memorandum and articles of association ({14(1)).

Where the Registrar is satisfied that the application for incorporation of a company complies with the IBC
Act and upon payment of the prescribed fees, the Registrar will register the memorandum and articles of
association on the Register of International Business Companies as maintained by the Registrar and once the
memorandum of the IBC has been registered, he shall issue a certificate of incorporation under his hand
certifying that the IBC is incorporated (§14(2) & (3)).

The approval of name reservations and registration and incorporation of a new IBC can be completed on the
same day.
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3. IBC Memorandum and Articles of Association

A certificate of incorporation issued by the Registrar is prima facie evidence that all the requirements of the
IBC Act have been complied with, in respect of incorporation (§16)

The IBC Act requires that a company should have a memorandum and articles of association, which may be
written in English or French. If they are written in a language other than English or French, they shall be
accompanied by a translation in the English or French language certified by the registered agent of the
company of the articles of memorandum or articles of association.

Under the memorandum and articles of association the company, the board, and each director and member
still have the same rights, powers, duties and obligations set out in the IBC Act, except to the extent that they
are restricted, limited or modified by the memorandum. In effect, an IBC’s memorandum and articles of
association act as a binding contract between (i) the company and each member; and (i1) each member, in
accordance with its terms and provisions (§12(4) & 13(3)).

The shareholders may choose to adopt a constitution post-incorporation at any time by way of special
resolution (and, by extension, alter and revoke an existing constitution in the same way) (§44(1) and (2)).
Shareholders, under the Companies Act, already benefit from enforcement rights and the ability to obtain
remedies for breach of any constitutional provision. Companies incorporated prior to the commencement of
the Companies Act may also retain their memorandum of association and articles of association as its
constitution, but such companies are prohibited from altering any of the existing provisions unless and until
the two separate documents are replaced by a single consolidated document which will thereafter be referred
to as the constitution (§44(3)). The Board must file a notice of any adoptions, alterations or revocations with
the Registrar within 14 days of the adoption, alteration or revocation taking place (§44(5)).

a. Memorandum
The memorandum of every IBC shall be subscribed to by one or more persons in the presence of
another person who shall write his full name and address and sign as a witness. Once the

memorandum is registered it will bind the company and its members.

The memorandum must state:

. the name of the company;

. the address within Seychelles of the registered office of the company;

. the name and address within Seychelles of the registered agent of the company;

. the objects or purposes for which the company is to be incorporated (although the company

may include a statement, which denotes that the company is to be incorporated for all objects
and purposes and to engage in all activities that are not prohibited under any law for the time
being in force in Seychelles. This statement effectively provides that all acts and activities that
are not illegal are a part of the objects or purposes of the company, subject to any limitations
in the memorandum);

. the currency in which shares in the company shall be issued;
. a statement of the authorised capital of the company setting forth the aggregate of the par

value of the shares that the company is authorised to issue and the amount, if any, to be
represented by shares without par value that the company is authorised to issue;
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b.

a statement of the number of classes and series of shares, the number of shares of each such
class and series and the par value of shares with par value and that the shares may be without
par value if this is the case;

a statement of the designation, powers, preferences and rights, and the qualifications,
limitations or restrictions of each class and series of shares that the company is authorised to
issue, unless the directors are to be authorised to fix any such designations, powers,
preferences, rights, qualifications, and in that case, an express grant of such authority as may be
desired to grant to the directors to fix by resolution any such designations, powers,
preferences, rights, qualifications, limitations and restrictions that have not been fixed by the
memorandum,;

a statement of the number of shares to be issued as registered shares and as shares issued to
bearer, unless the directors are authorised to determine at their discretion whether shares are
to be issued as registered shares or to bearer and in that case an express grant of such authority
as may be desired shall be given to empower the directors to issue shares as registered shares or
to bearer as they may determine by resolution of the directors;

whether registered shares may be exchanged for shares issued to bearer and whether shares
issued to bearer may be exchanged for registered shares;

if shares issued to bearer are authorised to be issued, the manner in which a required notice to
members is to be given to the holders of shares issued to bearer;

in the case of a limited life or duration company, the period, which shall not exceed 50 years,
of the duration of the life of the company;

a statement that the company shall not carry on any banking, insurance, reinsurance or trust
business;

a statement that the liability of the members is limited;

in the case of a company limited by guarantee and with or without a share capital, a statement
to the effect that every guarantee member of the company undertakes to contribute up to a
specified amount to the assets of the company in the event of its being wound up while that
member is a guarantee member or within six months of that member ceasing to be guarantee
member for —

o the payment of the liabilities of the company contracted or otherwise incurred before
that member ceased to be a guarantee member;

o the costs, charges and expenses of winding up; and

o the adjustment of the rights of contributories among themselves.

Articles of Association

The Articles of Association of every IBC shall be subscribed to by one or more persons in the
presence of another person who shall write his full name and address and sign as a witness. Once the
Articles of Association are registered (within 30 days following the date of incorporation) it will bind
the company and its members.
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Subject to the IBC Act and the IBC’s memorandum and articles of association, an IBC has the
power, irrespective of corporate benefit, to perform all acts and engage in all activities necessary to,
conducive to the conduct, promotion or attainment of the objects or purposes of the IBC (§9(1)).

In addition, a person is not deemed to have notice or knowledge of the contents of a company’s
constitution (or any other document relating to a company) merely because the constitution (or
document) is registered with the Registrar or is available for inspection at an office of the company

(§30).
c. Names and Change of Name

The Registrar will not register a company (or register a change of the name of a company or reserve a
name) if the name is identical with that of a statutory corporation or that under which a company in
existence is already incorporated under the IBC Act or registered under the Companies Act or so
nearly resembles the name of another company as to be calculated to deceive, except where the
company in existence gives its consent (§11). The Registrar will also not register a company with a
name that includes the word “Assurance”, “Bank”, “Building Society”, “Chamber of Commerce”,
“Chartered”, “Cooperative”, “Imperial”, “Insurance”, “Municipal”, “Trust”, “Foundation”, or a
word conveying a similar meaning or any other word that, in the opinion of the Registrar, suggests or
is calculated to suggest the patronage of or any connection the Seychelles of the Government of
Seychelles or with the Government of any other country or the Government of that country.
Further, no name will be registered which is indecent, oftensive or, in the opinion of the Registrar is
otherwise objectionable or misleading or being confused with another company wherever registered,
or is a registered trademark in Seychelles or elsewhere, of a product (§11). The IBC Act also provides
a list of words (Part III of the Schedule) from which any word or combination of words found therein
must form part of the name of every IBC, provided that if a company incorporated under the laws of
another jurisdiction is continued as an IBC, they may use the name designated in the articles of
continuation (§11(1)).

The successful name reservation will preserve a name for 30 days, upon payment of the prescribed
fee.

An IBC may amend its memorandum to change its name (§11(4)) and where the name of an IBC has
been changed (subject to meeting the requirements of the IBC Act), the Registrar shall enter the
new name on the Register in place of the former name, and shall issue a new certificate of
incorporation indicating the change of name (§11(6). A change of name will not affect the rights or
obligations of the IBC or any legal proceedings by or against the company and all legal proceedings
that have been commenced against an IBC by its former name may be continued against it in its new
name (§11(7)).

d. Amendment of Memorandum and Articles of Association

Subject to any limitation found therein, the members may alter the IBC’s memorandum or articles of
association at any time by way of resolution of members, or, where permitted by its memorandum
and articles of association or by the IBC Act, by a resolution of directors. Subject to section 39A, a
company that amends its Memorandum or Articles shall submit an extract of the resolution effecting
the amendment certified by the registered agent of the company to the Registrar within 14 days after
the resolution is passed, and the Registrar shall retain and register the extract, provided the company
may at any time thereafter file with the Registrar a restated Memorandum or Articles as so amended.
The amendment will be effective from the time the amendment is registered by the Registrar.
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A limited life company may by resolution alter its memorandum to extend the period of the duration
of the company to such period or periods, not exceeding in aggregate, 99 years from the date of its
Incorporation.

ec.

Continuance and Discontinuance

i. Continuance

The IBC Act allows for the continuation of companies incorporated under the laws of
jurisdictions outside Seychelles as an IBC under the IBC Act provided: the articles of
continuation are approved by a majority of the directors, or the other person who is charged
with exercising the powers of the company or by such other manner as may be established by
the company for exercising the powers of the company; and the company is entitled to
continue as a company incorporated under the IBC Act notwithstanding any provision to the
contrary in the laws of the jurisdiction under which it is incorporated;

The articles of continuation must contain (§82(1)(b)):

. the name of the company and the name under which it is being continued,;

. the written laws or the jurisdiction under which it is incorporated;

. the date on which it was incorporated;

. the information, which is required to be included in the memorandum of an IBC (as
outlined above);

. the amendments to its memorandum and articles of association, or their equivalent,

that are to be eftective upon the registration of the articles of continuation.

Once a company is permitted to continue as an IBC (having approved the articles of
continuation) the following should be submitted to the Registrar (§83(1)):

. articles of continuation;

. a copy of the company’s memorandum and articles of association, or their equivalent;
and

. evidence satisfactory to the Registrar that the company, is in good standing.

Upon receiving the submission, the Registrar shall register the documents in the Register and
issue a certificate of continuation under his hand certifying that the company is incorporated
under the IBC Act (§83(3)). Once issued, the certificate of continuation issued by the
Registrar shall be prima facie evidence of compliance with all requirements of the IBC Act in
respect of continuation ({84).

A company wishing to continue under the IBC Act, also has the capacity under the IBC Act
to submit, along with the articles of continuation, a written authorization designating one or
more persons who may give notice to the Registrar, by telefax, telex, telegram, cable or by
registered mail, that the articles of continuation should become eftective (§83(10(b)) This
allows the company, which has approved the articles of continuation, to be approved as
continued but the Registrar is required not to permit any person to inspect the submitted
documents not to divulge any information in respect thereof (§83(3)(a). Once notice is
received pursuant to the written authorization, then the Registrar shall register the documents
and issue the certificate of continuation (§83(3)(b). The company may, rescind its written
authorization by delivering a written notice of rescission (§83(5)). If no notice is received
pursuant to the written authorization within one year immediately following the date on
which the submission was made, the articles of continuation are rescinded.
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It is important to note that no new legal entity is created as a result of a continuing company
becoming registered in Seychelles, and the identity of the body corporate constituted by the
continuing company or its continuity as a legal entity will not be prejudiced or aftected. The
property, rights or obligations of the continuing company will not be affected nor will any
proceedings by or against the continuing company (§85).

ii. Discontinuance

An IBC may also continue as a company incorporated under the laws of a jurisdiction outside
Seychelles in the manner provided under those laws, provided such continuance has been
approved by a resolution of directors or members (§86(1)).

An IBC continuing as a company incorporated under the laws of a jurisdiction outside
Seychelles does not cease to be a company incorporated under the IBC Act unless it has paid
all its fees and any penalty required to be paid under the IBC Act and the laws of the
jurisdiction outside Seychelles permit the continuation and the IBC has complied with those
laws.

Where an IBC continues under the laws of a jurisdiction outside Seychelles, the Registrar will
strike off the name of the IBC from the Registrar and publish a notice of the striking oft in
the Gazette (§86(3)(a)).

The removal of a discontinued company from the register of companies does not result in the
identity of the body corporate or its continuity as a legal entity being prejudiced or affected.
The property, rights, or obligations of the IBC as well as any proceedings by or against it will
not be affected. Likewise, proceedings that could have been commenced or continued by or
against a discontinuing company before it was struck off the register may be commenced or
continued by or against the IBC that continues in existence after its striking off of the register

(§86(c) & (d)).
Management and Administration
a. Registered Office, Registered Agent and Management Company

Every IBC must have a registered office in Seychelles, the change of which must be notified to the
Registrar by the directors of the IBC (§38).

Every IBC must also have a Registered Agent in Seychelles who is licensed to provide international
corporate services under the International Corporate Service Providers Act 2003, to which all
applications to be submitted to the Registrar under the IBC Act, by an IBC shall be made. The
registered agent shall verify in writing the signature of any person appearing on the application or
document and the registered agent may accept service on behalf of the IBC and any service accepted
by the registered agent shall be deemed to have been accepted by the IBC. The IBC must, not later
than 7 days after changing its registered agent in Seychelles, notify the Registrar of the name and
address of its new registered agent and the change shall have effect on the date the Registrar receives
the notice of change. (§39)

A registered agent in Seychelles is required to hold a licence issued by the Seychelles International
Business Authority, which provides for the agent to carry on international corporate services.
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b. Constitution
See Part A: 3.a. above.
c. Requirements for Officers or Representatives in Seychelles

As stated above, an IBC must have a minimum of one director and one shareholder, which may or
may not be natural persons and may or may not be in Seychelles. There are no statutory requirements
for an IBC to have a company secretary or specific officers in Seychelles or otherwise.

The directors may by resolution appoint any person (whether or not a director) as an officer or agent
of the IBC. Subject to any limitations in the memorandum or articles of association, the officer or
agent will have the same powers and authority of the directors, including the power and authority to
affix the common seal (if any) of the IBC. The powers of such appointees is limited so that such
officers or agents may not appoint further officers or agents and likewise may not fix the emoluments
of directors. An officer or agent may be removed by the directors and may also revoke or vary any
power conferred on him (§52).

d. Directors

While the IBC Act decrees that a board of director(s) (consisting of one or more persons who may be
individuals or companies) of an IBC (together the “Board”) are responsible for and shall have all the
powers necessary for managing the business and affairs of the IBC (§41 & §44)(1)), there is no precise
definition under Seychelles law as to who is a “director”.

Subject to any limitations in the IBC’s constitution, the business and affairs of the IBC are managed
by its Board (§41).

The first directors of an IBC shall be those elected by the subscribers to the memorandum (§42(1) and
will hold a first board of directors meeting to organize the IBC for carrying on business, ie appointing
a company secretary if required and issuing and allotting shares in the IBC.

The Board may, subject to the IBC Act and the IBC’s memorandum or articles of association,
designate one or more committees, each consisting of one or more directors (§46(1)). Subject to any
limitations in the memorandum or articles of association, each committee has such powers and
authority of the directors, including the power and authority to affix the common seal, if any, of the
IBC, as are set forth in the resolution of directors, establishing the committee, except that no
committee has any power or authority with respect to such decisions which are required to be made
by a “resolution of directors” as defined under the IBC Act (§46(2)).

Directors may be appointed by the members, unless the IBC’s memorandum or articles of association
permit the appointments to be made by the directors (§42(1)).

Each director holds office until his successor takes office or until his earlier death, resignation or
removal or in the case of an IBC upon the making of an order for the winding up or dissolution of
the IBC or upon the removal of a defunct IBC otherwise than pursuant to a winding-up order

(§42(2)).

A director may resign his office by giving written notice of his resignation to the IBC, which is
effective from the date on which the notice is received by the IBC or from such later date as may be
specified in the notice. The director shall cease to hold the office of director if a majority of the
directors, require his resignation in writing (§42(3)).
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The number of directors shall be fixed by the articles of association and subject to any limitations
contained in the memorandum or articles of association, the articles of association may be amended to
change the number of directors (§43). Any vacancy in the Board may be filled by a resolution of
members or of a majority of the remaining directors, subject to any limitations in the memorandum
or articles of association (§42(4)).

The Board may, by resolution of directors, fix the emoluments of directors in respect of services to be
rendered in any capacity to the IBC (§45).

1. Director’s Duties

Every director of an IBC, in performing his functions, shall act honestly and in good faith
with a view to the best interests of the IBC and exercise the care, diligence and skill that a
reasonably prudent person would exercise in comparable circumstances (§53).

The IBC Act provides that directors, when performing their functions, are entitled to rely
upon the Share Register, books of accounts and records and the minutes and copies of
consents to resolutions and any other report made to the IBC by any other director officer,
agent or liquidator or by any person selected by the IBC to make the report (§54).

ii. Director’s Interests

The IBC Act states that subject to any limitations in the memorandum or articles of
association, no agreement or transaction between the IBC and one or more of its directors (or
any person in which any director has a financial interest or to whom any director is related,
including as a director of that other person) is void or voidable for that reason alone or by
reason only that the director was present at the meeting of directors or at the meeting of the
committee of directors that approved the agreement or transaction or that the vote or consent
of the director is counted for that purpose.

However, the IBC Act also provides that if the material facts of the interest of each director in
the agreement or transaction and his interest in or relationship to any other party to the
agreement or transaction is disclosed in good faith or are known by the members entitled to
vote at a meeting of members and the agreement or transaction is approved or ratified by a
resolution of members, then the agreement or transaction will be valid (§55(2)). Further, a
director who has an interest in any particular business to be considered at a meeting of
directors or members, may be counted for purposes of determining whether the meeting is
duly constituted for the purposes of quorum (§55(3)).

iii. Indemnities and Insurance

An IBC is permitted to purchase and maintain insurance in relation to the indemnification of
any person (as director, officer, liquidator or serving in such capacity for another entity upon
request by the IBC) (§57) who (a) is or was a party or is threatened to be made a party to any
threatened, pending or completed proceedings, whether civil or criminal, administrative or
investigative, by reason of the fact that the person is or was a director, an officer or a liquidator
of the IBC; or (b) is or was at the request of the IBC, serving as a director, officer, or
liquidator of, or in any other capacity is or was acting for, another company or a partnership,
joint venture, trust or enterprise, against all expenses, including legal fees, and against all
judgments, fines and amounts paid in settlement and reasonably incurred in connection with
legal, administrative or investigative proceedings (§56(1)).
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The indemnification above is only available to such person who has acted honestly and in
good faith with a view to the best interests of the IBC and in the case of criminal proceedings,
the person had no reasonable cause to believe that his conduct was unlawful (§56(2)). The
directors may make the decision as to whether the person acted honestly and in good faith and
with a view to the best interests of the IBC and as to whether the person had no reasonable
cause to believe that his conduct was unlawful, in the absence of fraud, and such a decision is
sufficient, unless a question of law is involved (§56(3)).

e. Board Meetings

The convening and conduct of a Board meeting will be dependent upon the IBC’s memorandum
but, if it is silent, the IBC Act allows the directors to meet at such times and in such manner and
places within or outside Seychelles as the directors may determine to be necessary or desirable.

A director shall be given not less than 2 days notice of meetings of directors, subject to a requirement
to the contrary in the memorandum or articles of association. The meeting can then either be held in
person, or by means of telephone or other electronic means, provided all the directors are able to hear
each other and recognise each other’s voice and for this purpose participation constitutes prima facie
proof of recognition (§47(2)) and a quorum is present. A quorum shall be fixed by the memorandum
or articles of association, but where it is not so fixed, a quorum shall be met when at the
commencement of the meeting, one half of the total number of directors are present in person or by
alternate (§49).

Any failure to give notice of a meeting to a director, or the fact that a director has not received the
notice, does not invalidate the meeting (§48(3)).

A “resolution of directors” is meant to include a resolution approved by the directors at a duly
constituted meeting of directors or of a committee of directors of an IBC, by affirmative vote of a
simple majority or such larger majority as may be specified in the articles of association, of the
directors present at the meeting who voted and did not abstain (§2(3)(a)).

Subject to any limitations in the memorandum or articles of association, an action that may be taken
by the directors (or a committee of directors) at a meeting, may also be taken by a resolution of
directors or a committee of directors consented to in writing or by telex, telefax, telegram, cable or
other written electronic communication, without the need for any notice (§50). This written
resolution must be consented to by in writing by an absolute majority, or such larger majority as may
be specified in the articles of association, of all the directors (or of all the members of the committee
as the case may be) (§2(3)(b)).

The notice of a meeting of directors may be waived provided that if, at that meeting, all the directors,
or such majority thereof as may be specified in the memorandum or articles of association entitled to
vote at the meeting, have waived the notice of the meeting. For this purpose, the presence of a
director at the meeting shall be deemed to constitute waiver on his part (§48(2)).

f. Meetings of the Members
The convening and conduct of a meeting of the members will be dependent upon the IBC’s
memorandum but, if it is silent, the IBC Act provides that the directors of the IBC may convene such

meeting at such times and in such manner and places within or outside Seychelles as the directors
consider necessary or desirable (§58(1)).
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All members, whose names on the date the notice is given appear as members in the Share Register
and are entitled to vote at the meeting shall be given not less than 7 days notice of meetings of
members (in the manner provided in the memorandum or articles of association and if silent, by
personal service or by mail (§63(1)(a)), subject to a longer notice period requirement existing in the
memorandum or articles of association(§59(1)). The meeting can then either be held in person or by
proxy, or by means of telephone or other electronic means, providing all the members are able to
hear each other and recognise each other’s voice and for this purpose participation constitutes prima
facie proof of recognition (§58(5)) and a quorum is present. A quorum shall be fixed by the
memorandum or articles of association, but where it is not so fixed, a quorum shall be met at the
commencement of the meeting, when there are present in person or by proxy shareholders
representing more than one half of the shares of each class or series thereof (§60).

Any inadvertent failure of the directors to give notice of a meeting to a member, or the fact that a
member has not received the notice, does not invalidate the meeting (§59(3)).

The notice of a meeting of members may be waived provided that if, at that meeting, members
holding a 90 percent majority, or such lesser majority as may be specified in the memorandum or
articles of association, of (a) the total number of the shares of the members entitled to vote on all the
matters to be considered at the meeting; or (b) the votes of each class or series of shares where
members are entitled to vote thereon as a class or series together with an absolute majority of the
remaining votes, have waived the notice of the meeting. For this purpose, the presence of a director
at the meeting shall be deemed to constitute waiver on his part (§59(2)).

A “resolution of members” is meant to include a resolution approved by the members at a duly
constituted meeting of members of an IBC, by affirmative vote of: (a) a simple majority or such larger
majority as may be specified in the articles of association, of the shareholders present at the meeting
and entitled to vote thereon and did not abstain; or (b) a simple majority, or such larger majority as
may be specified in the articles of association of the cotes of the shareholders of each class or series of
shares present at the meeting and entitled to vote thereon as a class or series and who voted and did
not abstain and of a simple majority or such larger majority as may be specified in the articles of
association, of the votes of the remaining shareholder entitled to vote thereon present at the meeting
and who voted and did not abstain (§2(4)(a)).

i. Voting

The IBC Act provides that, except as otherwise provided in the memorandum or articles of
association “all shares vote as one class and each whole share has one vote” (§61(1)).

Where 2 or more persons hold shares jointly, each of them may be present in person or by
proxy at a meeting of members and may speak as a member. If only one of them is present in
person or by proxy, he may vote on behalf of all of them, however if 2 or more are present in
person or by proxy, they shall vote as one (§58).

ii. Convening of a Meeting of the Members on Requisition

The directors shall convene a meeting of the members, upon the written request of members
holding more than 50 percent of the votes of the outstanding voting shares in the IBC

(§58(2)).
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iii. Resolutions in Writing

Subject to any limitations in the memorandum or articles of association, a resolution
consented to in writing (or by telex, telefax, telegram, cable or other written electronic
communication), by a simple majority or such larger majority as may be specified in the
articles of association, of the shareholders entitled to vote thereon (or entitled to vote as a class
thereon) (§2(4)(b)) will be as effective as any action taken by members at a meeting of
members, without the need for any notice (§62).

iv. Holders of Bearer Shares

In the case of members holding shares issued to bearer, in the absence of a provision in the
memorandum or articles of association any notice, information or written statement required
under the IBC Act to be given to such members shall be served if the notice, information or
written statement is published in the Gazette, a newspaper circulating in Seychelles, a
newspaper circulating in the place where the IBC has its principal office and, where an IBC is
registered in a branch office, a newspaper circulating in the country or jurisdiction where the

branch office is situated (§63(1)(b)).
Further, subject to any requirement in the memorandum or articles of association to give a
specific length, the directors, in giving notice to members holding shares issued to bearer,
sufficient notice shall be given for meetings of members, to allow a reasonable opportunity for
them to take action in order to secure or exercise the right or privilege that is the subject of
the notice (other than the right to vote) (§63(2)).

g. Auditors

An IBC is not required to appoint an auditor, nor procure audited financials.

h. Records and Financial Statements

A company must keep at its registered office (or such other place as the directors determine and the
company shall inform the Registrar of the address of the other place )(§28(3) & §65):

. the Share Register;

. such accounts and records as the directors consider necessary or desirable in order to reflect
the financial position of the IBC;

. minutes of all meetings of directors, members, committees of directors, officers and members;

. copies of all resolutions consented to by directors, members, committees of directors, ofticers
and members;

. the register of all directors and officers;

i. Employment of Personnel

Work permits are necessary for non-Seychelles persons to be employed. In Seychelles, the relevant
permit is a Gainful Occupational Permit and is issued by the Immigration Division providing
permission has been granted for the work to be undertaken by the Seychelles Investment Bureau and
the applicant have received approval from the Department of Employment which will include a
confirmation of availability/non-availability of Seychelles Citizens for the post. There are no
guidelines as to the length of this permit, only that the application must state the projected length of
the permit being requested. The GOP must be obtained before entering Seychelles and normal
application turnaround is ten weeks.
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Visitor permits are issued for one month upon arrival to those persons who do not hold (or need) a
Gainful Occupational Permit. The Visitor’s Permit is initially valid for the period of visit of up to one
month. It can be extended for a period of up to three months from the date of issue and capable of
further extensions for successive periods not exceeding three months at a time to a maximum period
of twelve months.

j- Investments

As stated above and subject to the IBC Act, an IBC’s memorandum and articles of association, an
IBC has the power, irrespective of corporate benefit, to perform all acts and engage in all activities

necessary or conducive to the conduct, promotion or attainment of the objects or purposes of the
IBC within and outside Seychelles (§9(1)).

k. Registration of Charges

Every company must file with the Registrar a statement of the particulars of any charge, or of making
any issue of debentures charged on or aftecting any property of the company.

The effect of the above registration and filing is to confer priority over any other charge registered
subsequently and over any unregistered charge. Registration will secure the priority under the
Seychelles law of a valid security interest, but does not ensure that a Seychelles court would hold that
the security interest is validly created.

1. Contracts

Like a contract between private persons, the IBC Act provides that a contract made on behalf of the
IBC may be made orally or in writing and is valid and binding on the IBC and its successors and all
other parties to the contract. However, a contract must be made on behalf of a company in writing if
it would be required to be made in writing if made between private persons. A contract made in or
on behalf of an IBC in writing may be signed by any person acting under its express or implied
authority. These requirements apply irrespective of whether or not the contract was entered into in
Seychelles or the law governing the contract is the law of Seychelles (§67).

Subject to its constitution, an IBC may, in writing (power of attorney), authorize a person as its agent
either generally or in relation to any specific matters, to act on behalf of the IBC and to execute
contracts, agreements, deeds and other instruments on behalf of the IBC. Any document so executed
by the authorized agent, will be binding on the IBC and has the same eftect as if it were executed by
the IBC (§70).

The IBC Act also provides that a person may enter into a written contract in the name of or on
behalf of the IBC prior to its incorporation (a “pre-incorporation contract”) and that such contracts
may be adopted by the IBC once it is incorporated, provided the action taken to adopt the contract is
taken within a period of 90 days after the incorporation (§68). Once an IBC adopts a contract, it shall
be bound by and entitled to the benefits of the contract as if the IBC had been in existence at the date
of the contract and had been a party to it (at which point the person who acted in the name of or on
behalf of the IBC, cease to be bound or entitled to the benefits of, the contract (§68(30(a) & (b)).
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m.  Electronic Records
There 1s no provision for the retaining of records in any specific form, except the Share Register,
which may be in such form as the directors may approve but if it is in magnetic, electronic or other

data storage form, the IBC must be able to produce legible evidence of its contents (§28(2)).

Taxation

An IBC (or a shareholder thereof) is not subject to any tax or duty on income or profits accruing to or
deriving from such IBC or in connection with any transaction to which the IBC (or shareholder, as the case
may be), is a party (§109(1)).

Notwithstanding any provision of the Stamp Duty Act 1975, (a) all transfers of property to or by an IBC; (b)
all transactions in respect of the shares, debt obligations or other securities of an IBC; and (c) all other
transactions relating to the business of an IBC, are exempt from the payment of stamp duty. (§109(2)).

The Exchange Control Act does not apply to an IBC or to any transactions relating to the securities of or in
the IBC between the holders of such securities. (§{109(3)).

The exemptions above are expressed to remain in force for a period of twenty years from the date of
incorporation of a company under the IBC Act. (§109(4)).

Table 1

Fee US$
Minimum Annual Tax/Licence Fee $100
Annual Licence Fee Nil
6. Share Capital and Debentures

15

a. Exchange Control

As stated above, the Exchange Control Act does not apply to an IBC or to any transactions relating to
the securities of or in the IBC between the holders of such securities. (§109(3)).

b. Stated Capital

While the IBC Act specifies the basic rights attached to a share, those rights may be varied by a
company’s memorandum and articles of association and such variation may allow for the issuance of
different classes of shares, including fractional shares, and attach thereto any special, preferential or
deferred rights, privileges or conditions (§12 & 21).

If shares are issued with a par value, the stated capital is the total of the consideration in respect of the
shares. Where they are issued with no par value, the consideration in respect of the share constitutes
the share capital, to the extent designated by the directors and the excess constitutes surplus, except
that the directors will designate as capital an amount of the consideration that shall be at least equal to
the amount that the share is entitled to as a preference, if any, in the assets of the IBC, upon
liquidation of the IBC. The authorised capital, par value of shares or the number of shares the IBC
can issue, may be reduced or increased, by a resolution of directors to alter the memorandum or
articles of association of the IBC (§24(1)).
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Unissued and treasury shares may be disposed of by an IBC on such terms and conditions as the
directors may determine (subject to any limitation in the memorandum or articles of association)

(§20(2)).

A company may by ordinary resolution divide or subdivide its shares into a larger number or
combine its shares into a smaller number (of the same class or series) and the aggregate par value of
the new shares shall be equal to the aggregate par value of the original shares, prior to the division or
combination (§25). Notice of alteration of an IBC’s share capital must be filed with the Registrar
within 30 days from the resolution authorising such alternation (§24(3)).

c. Issue Price of Shares

Before a company issues any shares, the Board must determine the amount of the consideration for
which the shares are to be issued but in relation to shares with a par value the Board must ensure that
such consideration is not less than the par value (§20(1)). Consideration for such shares may take the
form of cash or other valuable consideration (§19). In the absence of fraud, the decision of the
directors as to the value of the consideration to be received in respect of the issue, is conclusive
(unless a question of law is involved (§20(1)).

Subject to a company’s constitution, a company may issue fractions of shares which will have
corresponding fractional liabilities, limitations, preferences, privileges, qualifications, restrictions, rights
and other attributes as those which relate to the whole share of the same class or series (§21).

d. Redemption or Purchase of Shares by a Company

The capital of an IBC, subject to any limitations in the memorandum or articles of association, may,
by a resolution of directors, be reduced by transferring capital to surplus for the purpose of purchasing
redeeming or otherwise acquiring shares that the directors have resolved to purchase, redeem or
otherwise acquire (§23(1)(b)@ii1)). Where an IBC reduces its capital, it may return any amount
received by the IBC upon the issue of its shares, to the members, or purchase, redeem or otherwise
acquire its shares out of capital or cancel any capital that is lost or not represented by assets having a
realizable value (§23(2)). However, the IBC Act states that no reduction of capital will be eftected if
it reduces the capital of the IBC to less than the sum of either the aggregate of all outstanding shares
with par value with all par value treasury shares and the aggregates of all outstanding shares with par
value with all non-par value treasury shares that are entitled to a preference (if any) in the assets of the
IBC, upon its liquidation.

The principle of the preservation of capital of a company requires that these tests be met if the IBC is
to redeem or repurchase its shares, including determining that the company is and will be solvent after
eftecting the redemption or repurchase. The directors must determine that immediately after the
reduction of the capital that the IBC will be able to satisty its liabilities as they become due in the
ordinary course of its business and that the realizable value of the assets of the IBC will not be less
than its total liabilities (other than deferred taxes as show in the books of account) and its remaining
issued and outstanding share capital. The determination of the directors of the realizable value of the
IBC’s assets 1s conclusive, unless a question of law is involved (in the absence of fraud) (§35(4)).

e. Acquisition by a Company of its own Shares and Financial Assistance
The Companies Act provides that it shall not be lawful for a company to give, whether directly or
indirectly, and whether by means of a loan, guarantee, the provision of security or otherwise, any

financial assistance for the purpose of, or in connection with, a purchase or subscription made, or to
be made, by any person of or for any shares or debentures of the company, or of a company which
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belongs to the same group of companies as the company. However, this prohibition shall be taken to
prohibit:- (a) where the lending of money is part of the ordinary business of a company, the lending
of money by the company in the ordinary course of its business, without any obligation or condition
being imposed on the borrower that he shall expend the whole or any part of the money lent in
subscribing for or purchasing shares or debentures of the company, or of such other company as
aforesaid; (b)the gratuitous provision by the company, in accordance with any scheme authorized by
an ordinary resolution passed at a general meeting of the company, of money for the subscription or
purchase of fully paid shares of the company or of any other company or body, corporate, being a
subscription or purchase by trustees of shares or debentures to be held by or for the benefit of
employees (including directors holding a salaried employment or office) of the company or of a
company which belongs to the same group of companies as the company; (c) the making by a
company of loans to employees (including any director holding a salaried employment or office) of
the company or of a company which belongs to the same group of companies as the company with a
view to enabling those persons to subscribe for or purchase shares or debentures of any such
company; (d) the provision of money, guarantees, or securities by a company under an employee
share subscription scheme to which it is a party.

A contravention of this prohibition (pursuant to (§53(1)) Companies Act by a director, or any other
officer of a company, or by any person shall be an oftence punishable by a fine not exceeding ten
thousand rupees or by imprisonment for not more than two years, or both such fine and such
imprisonment.

A company may not acquire or contract to acquire any shares issued or re-issued by itself or its
holding company, or any derivative interest in such shares, whether directly or by means of an agent,
nominee or trustee or otherwise (§54(1)). However, this prohibition shall not prevent the transfer or
surrender of shares to a company:- (a)if the shares are fully paid and no consideration is given or paid
for them by the company; or (b) if the shares are held in the company to which the transfer or
surrender i1s made, and are replaced immediately by other shares (whether carrying the same rights or
not) allotted to the persons making the transfer or surrender, being shares having unpaid upon them
not less than the amount unpaid on the shares which are transferred or surrendered; or (c) if the shares
are fully paid and are transferred in consideration of a payment made out of the profits or revenue
reserves of the company; or (d) if the shares are fully paid and are transferred, to the company as an
agent, nominee or trustee under an arrangement in which it has no beneficial interest other than its
right to remuneration and to an indemnity for its expenses.

The prohibition in (§54(1)) shall not apply:- (a) to the issue to a company of shares in its holding
company on a capitalisation of the profits or reserves of the holding company, or on a rights being
made by the holding company; or (b) to a mortgage or charge in favour of a company on shares
issued or re-issued by it or its holding company for any part of the issue price or for any debt owed to
the company; or (c) to a company’s right to remuneration or to indemnity against its expenses under
an arrangement falling within paragraph (d) above (§54(2)(d) (2); or (d) to the issue of shares on a
rights issue being made by the company or its holding company in respect of shares held by the
company under arrangement falling within paragraph (§54(2)(d) (2).

All shares of a company transferred or surrendered to the company itself under paragraphs (a), (b) or
(c) above shall be cancelled and shall become void as from the time of the transfer or surrender, and
shall thenceforth be deemed not to be issued shares.

f. Treasury Shares s34

Subject to limitations in the memorandum or articles of association, shares that an IBC purchases,
redeems or otherwise acquires may be cancelled or held as treasury shares. If the shares are purchased,
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redeemed or acquired by way of a reduction of capital, out of capital of the IBC, the shares shall be
cancelled and the amount included as capital of the IBC, with respect to that share, shall be deducted
from the capital of the IBC (§33(4)).

Where shares in an IBC are held by the IBC, or by another company of which the IBC holds shares
having more than 50% of the votes in the election of directors of the company, the shareholders of
the IBC are not entitled to vote or to have dividends paid thereon and shall not be treated as

outstanding for any purpose under the IBC Act except for the purpose of determining the capital of
the IBC (§34).

g. Bearer Shares s31

Bearer shares of IBCs are permitted in Seychelles. In the case of shares issued to bearer the Share
Registers must contain the following (§28(1)(e):

. the names and addresses of the persons who hold bearer shares in the company;

. the number of each class and series of bearer shares held by each holder thereof;

. the date on which the name of each holder of bearer shares was entered in the Share Register;
. the date on which any holder of bearer shares ceased to be a member.

A share issued to bearer shall be transferable by delivery of the certificate relating to the share and
notification of transfer (§30(5)). Notification of a transfer of a bearer share in an IBC shall be effected
by delivery to the company’s registered agent in Seychelles of a written notice signed by the transferor
stating the name and address of the transferor and the transferee, and the date on which the certificate
relating to the share was delivered to the transferee (§30(6)). Upon receipt of the notice the
registered agent in Seychelles shall cause to be entered in the Share Register the following (§30(7)):

. the name and address of the transferee as holder of the relevant bearer share; and

. the date on which the transferor ceased to be the holder of the relevant bearer share, which
shall be deemed to be the date on which the registered agent received notification of transfer.

A transfer of registered shares of a deceased or bankrupt member of an IBC, made by its personal
representative, guardian or trustee, as the case may be, or owned by a person as a result of a transfer
from a member by operation of law, is of the same validity as if the personal representative, guardian,
trustee or transferee respectively had been the registered holder of the shares at the time of the
execution of the instrument of transfer (§31).

h. Register of Members

All IBCs must maintain one or more share registers, which may be in such form as the directors may
approve but if it is in magnetic, electronic or other data storage form, the IBC must be able to
produce legible evidence of its contents (§28(2)).

The share register must contain (§28(1)):

. the names and addresses of the persons who hold registered shares in the IBC;

. the number of each class and series of registered shares held by each person;
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. the date on which the name of each person was entered in the share register;
. the date on which any person ceased to be a member;

. in the case of shares issued to bearer, the total number of each class and series of shares issued
to bearer;

. with respect to each certificate for shares issued to bearer —
1. the identifying number of the certificate;
2. the number of each class or series of shares issued to bearer specified therein; and
3. the date of issue of the certificate.

The information relating to bearer shares may be deleted from the share register once such shares have
been cancelled.

The share register shall be prima facie evidence of any matters directed or authorised by the IBC Act
to be contained therein (§28(4)). If such information required to be entered in the share register is
omitted, inaccurately entered or is subject to a delay, a member of the IBC (or any person aggrieved
by the omission, inaccuracy or delay) may apply to the court for an order that the share register be
rectified. The court may grant or refuse the application, with or without costs to be paid by the
applicant or the IBC and any damages the applicant may have sustained (§29).

i. Dividends and Distributions s36 s23

The Board may, subject to any limitation in the memorandum or articles of association, authorise a
distribution by the company at any time, and of any amount (money, shares or other property), and
to any shareholders it sees fit, but the company must satisfy a solvency test immediately after any such
authorisation (§36).

If a share is issued as a dividend by an IBC, it shall be treated for all purposes as having been issued for
money equal to the surplus that has been transferred to capital upon the issue of the share (§23(1)).

j- Inspection and Member Protection

A member of an IBC may, in person or by attorney and in furtherance of a proper purpose, request in
writing specifying the purposes, to inspect the share register of the company or the books, records,
minutes and consents kept by the IBC and to make such copies or take extracts. A proper purpose is a
purpose reasonably related to the member's interest as a member and the inspection is to be during
normal working hours. (§66(1) & (2)).

The IBC may refuse the request, if the directors resolve that it is not in the best interest of the IBC or
of any other member of the IBC to comply with such a request. If the request is refused, the
member may before the expiration of a period of 90 days of his receiving notice of the refusal, apply
to a the court for an order to allow the inspection. (§66(4) & (5)).
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Mergers and Consolidations

a. The IBC Act provides that two or more IBCs wishing to merge or consolidate (each a
‘constituent IBC’) may merge or consolidate as one IBC, whether as a ‘consolidated IBC’ or a
‘surviving IBC’. (§74). Merger/Consolidation of two or more IBCs (§74)

The terms of the merger or consolidation are contained in the ‘merger/consolidation plan’, which
must be approved by the directors of each constituent IBC and which must set out, amongst other
things (§74(2)):

. the name of each constituent IBC and the name of the surviving IBC or consolidated IBC;

. for all constituent IBCs, the designation and number of outstanding shares of each class and
series of shares specifying each such class and series entitled to vote on the merger or
consolidation;

. the terms and conditions of the proposed merger or consolidation, including the manner and

basis of converting shares in each constituent IBC into shares, debt obligations or other
securities in the surviving IBC or consolidated IBC, or money or other property, or a
combination thereof;

. in respect of a merger, a statement of any amendment to the memorandum or articles of
association of the surviving IBC to be brought about by the merger; and in respect of a
consolidation, everything required to be included in the memorandum and articles of
association for an IBC except statements as to facts not available at the time the consolidation
plan is approved by the directors. Some or all of the shares of the same class or series of shares
in each constituent IBC may be converted into a particular or mixed kind of property and
other shares of the class or series, or all shares of other classes or series of shares, may be
converted into other property (§74(3)).

Approval

The members, by resolutions, must authorise the merger/consolidation plan and the following applies
in respect of such a merger/consolidation between constituent IBCs:

The outstanding shares of a class or series of shares are entitled to vote on the merger or consolidation
as a class or series if the memorandum or articles of association so provide or if the
merger/consolidation plan contains any provisions that, if contained in a proposed amendment to the
memorandum or articles of association, would entitle the class or series to vote on the proposed
amendment as a class or series;

If a meeting of members is to be held, notice of the meeting, accompanied by a copy of the
merger/consolidation plan, shall be given to each member, whether or not entitled to vote on the

merger or consolidation.

If it is proposed to obtain the written consent of members, a copy of the merger/consolidation plan
shall be given to each member, whether or not entitled to consent to the merger/consolidation plan.

After approval of the merger/consolidation plan by the directors and members of each constituent
IBC, articles of merger or consolidation shall be executed by each IBC and shall contain - (i) the
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merger/consolidation plan and, in the case of consolidation, any statement required to be included in
the memorandum and articles of association of an IBC; (ii) the date on which the memorandum and
articles of association of each constituent IBC were registered by the Registrar; and (ii1) the manner in
which the merger or consolidation was authorised with respect to each constituent IBC.

Registration

The articles of merger or consolidation shall be submitted to the Registrar who shall retain and
register them in the Register.

Upon the registration of the articles of merger or consolidation, the Registrar shall issue a certificate
under his hand certifying that the articles of merger or consolidation have been registered. A
certificate of merger or consolidation issued by the Registrar shall be prima facie evidence of
compliance with all requirements of this Act in respect of the merger or consolidation.

b. Merger of Parent and Subsidiary IBC (§75)

Where the merging constituent IBCs include a parent and one or more subsidiary and provided that
the surviving IBC meets the requirements of an IBC under the IBC Act, no authorisation of the
members of any of the constituent IBCs is required,

The parent IBC shall approve a written merger plan containing —

. the name of each constituent IBC and the name of the surviving IBC;

. in respect of each constituent IBC - (1) the designation and number of outstanding shares of
each class and series of shares, and (i1) the number of shares of each class and series of shares in
each subsidiary IBC owned by the parent IBC; and

. the terms and conditions of the proposed merger, including manner and basis of converting
shares in each IBC to be merged into shares, debt obligations or other securities in the
surviving IBC, or money or other property, or a combination thereof.

Some or all of the shares of the same class or series of shares in each merging constituent IBC may be

converted into a particular or mixed kind of property and other shares of the class or series, or all

shares of other classes or series of shares, may be converted into other property, but if the parent IBC
is not the surviving IBC, shares of each class and series of shares in the parent IBC may only be
converted into similar shares of the surviving IBC.

Approval

The articles of merger shall be the merger plan executed by the parent IBC and shall contain —

. the merger plan;

. the date on which the memorandum and articles of association of each constituent IBC were
registered by the Registrar; and

. if the parent IBC does not own all the shares in each subsidiary IBC to be merged, the date on

which a copy of the merger plan or an outline thereof was made available to the members of
each subsidiary IBC.
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A copy of the merger plan or an outline thereof shall be given to every member of each subsidiary
IBC to be merged unless the giving of that copy or outline has been waived by that member.

Registration

The articles of merger shall be submitted to the Registrar who shall retain and register them in the
Register.

Upon the registration of the articles of merger, the Registrar shall issue a certificate under his hand
certifying that the articles of merger have been registered. A certificate of merger issued by the
Registrar shall be prima facie evidence of compliance with all the requirements of this Act in respect
of the merger.

c. Merger/Consolidation of IBC and company incorporated outside Seychelles (§77)

One or more IBCs may merge or consolidate with one or more companies incorporated under the
laws of jurisdictions outside Seychelles in accordance with the IBC Act, including where one of the
companies is a parent company and the other companies are subsidiary companies, if the merger or
consolidation is permitted by the laws of the jurisdiction in which the companies incorporated outside
Seychelles are incorporated.

An IBC shall comply with the provisions of the IBC Act with respect to the merger or consolidation,
as the case may be, of IBCs and a company incorporated under the laws of a jurisdiction outside
Seychelles shall comply with the laws of that jurisdiction.

If the surviving company or the consolidated company is to be incorporated under the laws of a
jurisdiction outside Seychelles, it shall submit to the Registrar —

. an agreement that a service of process may be effected on it in Seychelles in respect of
proceedings for the enforcement of any claim, debt, liability or obligation of a constituent
company incorporated under this Act or in respect of proceedings for the enforcement of the
rights of a dissenting member of a constituent company incorporated under this Act against a
surviving company or the consolidated company;

. an irrevocable appointment of the Registrar as its agent to accept service or process in
proceedings referred to above;

. an agreement that it will promptly pay to the dissenting members of a constituent IBC the
amount, if any, to which they are entitled under this Act with respect to the rights of
dissenting members; and

. a certificate of merger or consolidation issued by the appropriate authority of the foreign
jurisdiction where it is incorporated; or if no certificate of merger is issued by the appropriate
authority of the foreign jurisdiction, then, such evidence of the merger or consolidation as the
Registrar considers acceptable.

The effect of this merger or consolidation is the same as in the case of a merger or consolidation of
two or more IBCs, if the surviving company or the consolidated company is an IBC. If the surviving
company or the consolidated company is incorporated under the laws of a jurisdiction outside
Seychelles, the effect of the merger or consolidation shall be the same, except insofar as the laws of
the other jurisdiction otherwise provide.
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If the surviving company or the consolidated company is an IBC, the merger or consolidation is
eftfective on the date the articles of merger or consolidation are registered by the Registrar or on such
date subsequent thereto, not exceeding 30 days, as is stated in the articles of merger or consolidation.
If the surviving company or the consolidated company is incorporated under the laws of a jurisdiction
outside Seychelles, the merger or consolidation is effective as provided by the laws of that other
jurisdiction.

d. Post Registration (§76)

A merger or consolidation is effective on the date the articles of merger or consolidation are registered
by the Registrar or such date subsequent thereto, not exceeding 30 days, as is stated in the articles of
merger or consolidation.

As soon as a merger or consolidation becomes effective -

. the surviving IBC or the consolidated IBC insofar as is consistent with its memorandum and
articles of association, as amended or established by the articles of merger or consolidation, has
all rights, privileges, immunities, powers, objects and purposes of each of the constituent IBCs;

. in the case of a merger, the memorandum and articles of association of the surviving IBC are
automatically amended to the extent, if any, that changes in its memorandum and articles of
association are contained in the articles of merger;

. in the case of a consolidation, the statements contained in the articles of consolidation that are
required or authorised to be contained in the memorandum and articles of association of an
IBC, are the memorandum and articles of association of the consolidated IBC;

. property of every description, including choses in action and the business of each of the
constituent IBCs, immediately vests in the surviving IBC or the consolidated IBC; and

. the surviving IBC or the consolidated IBC shall be liable for all claims, debts, liabilities and
obligations of each of the constituent IBCs.

Where a merger or consolidation occurs, no conviction, judgment, ruling, order, claim, debt, liability
or obligation due or to become due, and no cause existing, against a constituent IBC or against any
member, director, officer or agent thereof, is released or impaired by the merger or consolidation.
Further, no proceedings, whether civil or criminal pending at the time of a merger or consolidation
by or against a constituent IBC, or against any member, director, officer or agent thereof, are abated
or discontinued by the merger or consolidation; but - (i) the proceedings may be enforced,
prosecuted, settled or compromised by or against the surviving IBC or the consolidated IBC or
against the member, director, officer or agent, as the case may be, or (ii) the surviving IBC or the
consolidated IBC may be substituted in the proceedings for a constituent IBC.

The Registrar shall strike off the Register - a constituent IBC that is not the surviving company in a
merger and a constituent IBC that participates in a consolidation.

Approval of Arrangements, Mergers, Consolidations and Separations by the Court

The directors of an IBC may, by resolution, approve a plan of arrangement that contains the details of the
proposed arrangement. An ‘arrangement’ under the IBC Act, includes (a) a reorganization or reconstruction
of an IBC; (b) a merger or consolidation of one or more IBCs (providing the surviving or consolidated
company is an IBC); (c) a separation of two or more businesses carried on by an IBC; or (d) any combination
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of the above. Once approved, the directors may make an application to the court for the approval of the
proposed arrangement.

The court may make an interim or final order that is not subject to an appeal (unless a question of law is
involved and in which case notice of appeal shall be given within the period of 20 days immediately
following the date of the order), and in making the order the court may —

. determine what notice, if any, of the proposed arrangement is to be given to any person;

. determine whether approval of the proposed arrangement by any person should be obtained and the
manner of obtaining the approval;

. determine whether any holder of shares, debt obligations or other securities in the company may
dissent from the proposed arrangement and receive payment of the fair value of his shares, debt
obligations or other securities under section 81;

. conduct a hearing and permit any interested persons to appear; and
. approve or reject the plan of arrangement as proposed or with such amendments as it may direct.

Where the court makes an order approving a plan of arrangement, the directors of the IBC, if they are still
desirous of executing the plan shall confirm the plan of arrangement as approved by the court whether or not
the court has directed any amendments to be made thereto. The directors of the IBC, upon confirming the
plan of arrangement, shall give notice to the persons to whom the order of the court requires notice to be
given and submit the plan of arrangement to those persons for such approval, if any, as the order of the court
requires.

After the plan of arrangement has been approved by those persons by whom the order of the court may
require approval, articles of arrangement shall be executed by the IBC and shall contain —

. the plan of arrangement;

. the order of the court approving the plan of arrangement; and

. the manner in which the plan of arrangement was approved, if approval was required by the order of
the court.

Registration

The articles of arrangement shall be submitted to the Registrar who shall retain and register them in the
Register. Upon registration of the articles of arrangement, the Registrar shall issue a certificate under his
hand certifying that the articles of arrangement have been registered. A certificate of arrangement issued by
the Registrar shall be prima facie evidence of compliance with all the requirements of the IBC Act in respect
of the arrangement.

An arrangement is effective on the date the articles of arrangement are registered by the Registrar or on such
date subsequent thereto, not exceeding 30 days, as is stated in the articles of arrangement.
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3. Minority Buy-Out Rights

Where any sale, transfer, lease, exchange or other disposition of more than 50%, by value of the assts of an
IBC, other than a transfer pursuant to the powers afforded the directors under the IBC Act, if not made in
the usual manner or regular course of the business carried on by the IBC the following apply:

. the proposed sale, transfer, lease, exchange or other disposition shall be approved by the directors;

. upon approval of the proposed sale, transfer, lease, exchange or other disposition, the directors shall
submit the proposal to the members for it to be authorised by a resolution of members;

. if the meeting of members is to be held, notice of the meeting, accompanied by an outline of the
proposal, shall be given to each member, whether or not he is entitled to vote on the sale, transfer,
lease, exchange or other disposition; and

. if it 1s proposed to obtain the written consent of members, an outline of the proposal shall be given to
each member, whether or not he is entitled to consent to the sale, transfer, lease, exchange or other
disposition.

In relation to a merger or consolidation of two IBCs, the members holding either 90% of the votes of the
outstanding shares (entitled to vote) or 90% of the votes of the outstanding shares of each class and series of
shares (entitled to vote as a class or series) may give written notice to one of the constituent IBCs directing it
to redeem the shares held by the remaining members (§79(1)).

The IBC shall then give written notice to each member whose shares are to be redeemed, stating the
redemption price and the manner in which the redemption is to be effected and shall redeem the shares

specified in the instructions received, irrespective of whether or not the shares are by their terms redeemable
§79(2) & (3)).

Where a member of an IBC dissents from a merger or consolidation or from any sale, transfer, lease,
exchange or other disposition of more than 50% of the assets or business of the IBC (of not made in the usual
or regular course of the business carried on by the IBC, unless otherwise excluded by the IBC Act) may be
entitled to payment of the fair value of his shares (§81(1)).

Such member shall give to the IBC, before the vote in relation to such disposition/merger/consolidation etc,
written objection to the action. This notice must state that the member will demand payment for his shares
if the action is taken (§81(2) & (3)). The Company must give written notice of the authorization of the
action to each objecting member (or those not required to give notice due to action being authorized by
written resolution) within 20 days of the vote or the date on which the written authorization was obtained
(§81(4)). Waithin 20 days of such notice, the member who received such notice must give to the IBC
written notice of his decision to elect to dissent stating his name, address, number and classes (or series of
shares) in respect of which he dissents, and a demand for payment of the fair value of this shares. A
dissention in relation to a merger of two or more IBCs, must give his written notice of intent to dissent
within 20 days of receiving the copy of the merger plan (or outline thereof) (§81(5)).

A dissenting member must do so in respect of all shares he holds in the IBC (§81(6)) and upon giving such
notice, the dissenting member cease to have any of the rights of a member, other than the right to be paid
the fair value of his shares (§81(7)).

Within 7 days immediately following the date of the expiration of the period within which members may
give their notices of election to dissent, or within 7 days immediately following the date on which the
proposed action is put into effect, whichever is later, the IBC or, in the case of a merger or consolidation, the
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surviving IBC or the consolidated IBC, shall make a written offer to each dissenting member to purchase his
shares at a specified price that the IBC determines to be their fair value; and if, within 30 days immediately
following the date on which the offer is made, the IBC making the ofter and the dissenting member agree
upon the price to be paid for his shares, the IBC shall pay to the member the amount in money upon the
surrender of the certificates representing his shares (§81(8)).

If the IBC and a dissenting member fail within the period of 30 days to agree on the price to be paid for the
shares owned by the member, within 20 days immediately following the date on which the period of 30 days
expires, (a) the IBC and the dissenting member shall each designate an appraiser; (b) the 2 designated
appraisers together shall designate a third appraiser; (c) the 3 appraisers shall fix the fair value of the shares
owned by the dissenting member as of the close of business on the day prior to the date on which the vote of
members authorising the action was taken or the date on which written consent of members without a
meeting was obtained, excluding any appreciation or depreciation directly or indirectly induced by the action
or its proposal, and that value is binding on the IBC and the dissenting member for all purposes; and (d) the
IBC shall pay to the member the amount in money upon the surrender by him of the certificates representing

his shares (§81(9)).

Shares acquired by the IBC pursuant above shall be cancelled but if the shares are shares of a surviving IBC,
they shall be available for re-issue (§81(10)).

The enforcement by a member of his entitlement under this section excludes the enforcement by the
member of a right to which he might otherwise be entitled by virtue of his holding shares, except that it does
not exclude the right of the member to institute proceedings to obtain relief on the ground that the action is
illegal (§81(11)).

PART C: MERGERS AND TAKEOVERS

1. Introduction

Seychelles companies, have been involved in considerable merger and acquisition activity. These transactions
have been both friendly and hostile.

2. Friendly Acquisition of a Seychelles company

Friendly acquisitions are usually are accomplished by an acquisition of the share capital of the target
Seychelles company, pursuant to an offer of shares or cash made by an acquirer. Sometimes the transaction is
structured as a direct acquisition of the shares from the existing shareholders of the Seychelles company or,
more usually, the transaction is structured as an amalgamation of the target company into another The
Seychelles subsidiary company set up by the acquirer for the purpose.

As a result of this latter structure, the shares of the Seychelles company which is the target cease to exist in
the amalgamation and are replaced by shares issued by the acquirer itself directly to the former shareholders of
the Seychelles company. The amalgamated company becomes a wholly-owned subsidiary of the acquirer.

3. Hostile Acquisition of a Seychelles Company

In the context of a hostile acquisition, a number of alternatives have been used, for example:

. a straight ofter of cash for the purchase of shares;

. an offer of shares of the acquirer by way of simple exchange;
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an offer of shares of the acquirer as part of an amalgamation; or

a combined offer of shares and cash.

In the context of acquisitions, section 94 of the Securities Act empowers the Minister to make regulations to
provide for the making of takeovers and the rights and obligations of persons when a takeover is made.
However, to date, no such regulations have been made.

In a transaction involving either an amalgamation or a takeover, a prospectus or a formalised document such
as a proxy statement is usually not required under Seychelles law. However, it is highly likely that the rules of
the stock exchange on which the shares of the target company are listed will have significant effect on the
manner in which a company implements a merger, or deals with an offer. Subject to such rules, it is possible
to structure defense mechanisms to takeovers.

4.
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Defence Mechanisms to a Hostile Bid
a. Shareholders Rights Issue Agreement

A shareholders rights issue agreement, or as it is commonly referred to, a “poison pill”, is a plan
designed to deter a hostile takeover bid by diluting the percentage shareholding of the acquiring
company in the target Seychelles company. A poison pill may be found in a shareholders agreement
or under the provisions of the company’s constitution.

Typically the poison pill is triggered by a specified triggering event and grants shareholders, as a
“bonus”, the right to purchase additional shares in the target Seychelles company in proportion to
their current shareholding, at a substantial discount to market price, if a hostile person acquires over a
certain specified percentage (usually 20%) of the target Seychelles company’s voting shares. The
hostile person itself is not permitted to purchase shares at a discount. The eftect of the poison pill is to
dilute the percentage shareholding of the acquiring company in the target Seychelles company, while
increasing the proportional interests of the other existing, friendly shareholders. The theory is that the
hostile person will not acquire the requisite percentage shareholding to confer voting control of the
target company while the plan is in force because of the massive dilution it would face, thus
protecting the target Seychelles company from a hostile takeover.

The right of the directors to issue such “bonus” shares is subject always to their statutory duty to act
in the best interests of the company. Acting in the best interests of the company does not necessarily
mean that directors must obtain the very best price available for each individual share. Further,
directors are entitled to have regard to any number of "proper" issues including "bonuses" to existing
shareholders. Moreover, pre-existing contractual obligations to provide such bonuses will, more than
likely, determine the issue in advance so that it must be "proper" for the directors to comply with
their pre-existing contractual or constitution obligations.

b. Poison Debt

Another defensive mechanism is the poison debt which generally takes the form of a company issuing
debt securities on terms and conditions designed to deter a hostile takeover.

Examples of terms and conditions which may prove a deterrent include:

. covenants that severely restrict the issuer’s ability to sell assets;
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. an increase in the interest rates of the debt in the event of a takeover, e.g. issue loan stock
with low coupon or at a discount with zero coupon with a provision for repayment at par or
at a premium on completion of the takeover;

. an acceleration of the maturity date upon the change of control of the target Seychelles
company, i.e. repayment on completion of the takeover; and

. an issuance of debt/securities that are convertible into or carrying rights to subscribe for shares
in the target Seychelles company.

c. Voting Poison Pill Plan

The objective of a voting poison pill plan is to dilute the acquiring company’s voting control. The
most effective mechanisms are those that are in place prior to a potential hostile takeover bid. This
will help to counter any accusations of mala fides on the part of the directors, which may render the
plan invalid or expose the directors to liability for breaching their duties of impartiality. Also, given
that these plans will require shareholder approval due to variation of share rights, it is easier to obtain
the requisite consent when the spectre of a takeover does not loom. As an alternative, these plans may
be created in response to a potential takeover and this will usually involve the potential target
company issuing securities pursuant to a bonus issue (which possess special voting features), to its
existing common shareholders. Many possible structures may be encountered. One form is where the
target company issues shares, which do not have special voting privileges at the outset. Upon the
occurrence of a specified triggering event, the shareholders, other than an acquiring company, receive
super voting privileges. Another possible form is where the target company’s shareholders are issued
shares with voting rights that are enhanced with the length of time the securities are held on a
continuous basis.

d. Shareholders’ Meetings

A defensive measure might include building special majorities and procedures for shareholder action,
in particular removal of the Board.

e. Concert Parties

Generally there is nothing in the Seychelles law to prevent shareholders acting together for any lawful
purpose including a takeover. Therefore, to counter such “concert parties” it is advisable to create a
regime, in the constitution, which sets out the rules for making a bid. The rules of any stock
exchange (if the target company is listed) may also require disclosure of concert parties.

The constitution can, for example, define the concept of persons acting in concert, and then transfer
their voting rights pro rata to all the other shareholders in certain narrowly defined circumstances. A
constitutional amendment to introduce concert party rules will require shareholder consent, and a
relatively high level of approval to ensure shareholder buy-in and that the directors will not be
criticized.

f. The Constitution

Bearing in mind that the constitution of a target Seychelles company will always be susceptible to
amendment provided the requisite majority for amendment is achieved, it may nevertheless be useful
as a defensive mechanism to build into the constitution a list of matters requiring the approval of
special majorities. However, restrictions which affect liquidity of the shares may be undesirable or
contrary to stock exchange regulations if the company is listed. Also, restrictive provisions in the
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constitution may unduly hamper the company during ordinary operations. Thus a balance would
have to be struck. Typical restrictions would relate to the exercise of votes in certain circumstances,
such as unwanted bids, or the disclosure of underlying beneficial interests, with votes in excess of a
certain threshold, or in relation to ineligible beneficiaries, being transferred to other shareholders pro
rata.

PART D: GENERAL INFORMATION

1. Banking Facilities

Presently there are 7 banks (Bank of Baroda, Banque Francaise Commerciale Ocean Indien, Barclays Bank,

Development Bank of Seychelles, Habib Bank, Nouvobang, and Seychelles Savings Bank) in operation in the

Seychelles which offer a wide variety of world class services as those provided by any other European

international bank.

For more details on the operational aspects, management and control, setting up a bank and obtaining a
banking licence in The Seychelles please refer to the contact details at the end of this Guide.

Banks in the Seychelles are free to conduct business in all currencies.
2. Accountants

There are many accounting firms in the Seychelles available to provide accounting and consultancy services
to Seychelles entities.

3. Winding Up and Liquidation

For more information on liquidations and winding up, we invite you to contact person named below.
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For more specific advice on International Business Companies in Seychelles, we invite you to contact:

Malcolm Moller

Managing Partner - Mauritius and Seychelles
+ 230 203 4301
mmoller@applebyglobal.com

Appleby is the leading provider of offshore legal, fiduciary and administration services. With an unparalleled
presence in the key offshore jurisdictions of Bermuda, the British Virgin Islands, the Cayman Islands, Isle of
Man, Jersey, Mauritius and the Seychelles, the group offers advice on oftshore law. We also have offices in
the international financial centres of London, Hong Kong, Zurich and Bahrain.

Over 800 lawyers and professional specialists deliver sophisticated, specialised services, primarily in the areas
of Corporate and Commercial; Litigation and Insolvency; Private Client and Trusts; and Property. We
advise global public and private companies, financial institutions, and high net worth individuals, working
with them and their advisers to achieve practical solutions, whether in a single location or across multiple
jurisdictions.

This publication is intended only to provide a summary of the subject mattered covered. It does not purport
to be comprehensive or to provide legal advice. No person should act in reliance on any statement contained

in this publication without first obtaining specific professional advice.

If this guide has been sent to you, and you would like to update your details or be removed from our
marketing database, please contact the marketing department at Appleby or e-mail info@applebyglobal.com
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