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PREFACE

Preface
Private Equity 2019
Fifteenth edition

Getting the Deal Through is delighted to publish the fifteenth edition
of Private Equity, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.
Getting the Deal Through provides international expert analysis
in key areas of law, practice and regulation for corporate counsel,
cross‑border legal practitioners, and company directors and officers.
Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on the British Virgin Islands, Canada,
Colombia, Egypt and Thailand. The report is divided into two sections:
the first deals with fund formation in 22 jurisdictions and the second
deals with transactions in 23 jurisdictions.
Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.
Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.
Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,
Bill Curbow of Simpson Thacher & Bartlett LLP, for his continued
assistance with this volume

London
February 2019
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Formation
1

Forms of vehicle
What legal form of vehicle is typically used for private equity
funds formed in your jurisdiction? Does such a vehicle have a
separate legal personality or existence under the law of your
jurisdiction? In either case, what are the legal consequences
for investors and the manager?

Private equity funds in the British Virgin Islands (BVI) have typically
favoured establishment as a company. New legislation, however, looks
to encourage use of a limited partnership structure.
Companies
A BVI company is incorporated under the BVI Business Companies Act
2004. A company has separate legal personality and BVI companies
can elect their classification for US federal tax purposes. The company
will typically have a range of share classes, allowing for the shares held
by the manager (or its affiliates) to have different rights to those of
investors. Shares can be issued with or without a par value.
As a shareholder in a BVI company, an investor’s liability will be
limited to:
• the amount, if any, unpaid on the shares it holds;
• any liability expressly set out in the memorandum and articles of
the company; and
• any liability to repay a distribution (see question 5).
Segregated portfolio companies
Previously limited to certain regulated entities and open-ended funds,
the new Segregated Portfolio Companies (BVI Business Company)
Regulations 2018, which came into force on 1 October 2018, allow
closed-ended funds and other BVI entities to be structured as segregated portfolio companies (SPCs). An SPC is a single company whose
assets and liabilities can be allocated and ring-fenced between separate sub-funds or segregated portfolios, similar to the concept of ‘protected cell’ or ‘segregated account’ companies in other jurisdictions.
Shares may be issued in respect of a certain portfolio, and investors will
be entitled to receive distributions from that portfolio alone. Similarly,
creditors may contract with a particular portfolio, and only have
recourse to assets from that portfolio. This development allows private
equity funds to house multiple funds within one centralised body, providing cost and administration savings.
Limited partnerships
While a common structure for funds in other jurisdictions, the limited
partnership (LP) has traditionally been underused in the BVI partly as
a result of outdated and imprecise legislation. As at 30 June 2018, there
were only 769 limited partnerships registered in the BVI, compared
with 417,125 companies.
The BVI’s new Limited Partnership Act 2017 (the LP Act), which
came into force on 11 January 2018, seeks to address this by introducing
commercial and flexible provisions, aimed at both private equity and
open-ended mutual funds. Under the new LP Act, an LP can be established either with or without separate legal personality, making them
suitable for both funds and carried interest distribution vehicles. For
LPs established after the LP Act, the choice of whether or not the LP

has legal personality is irrevocable. All LPs in existence prior to the new
LP Act coming into force may be re-registered with or without legal
personality, at the election of the general partners.
Investors join as limited partners. Subject to the fund’s limited
partnership agreement (LPA), a limited partner may, but is not required
to, make a contribution to the LP. Save in circumstances where limited
liability is lost (as described in question 5), a limited partner’s liability
for the debts and liabilities of the LP will be limited to the amount of the
limited partner’s contribution or unpaid commitment to the LP, if any.
An LP must also have at least one general partner, often controlled
by the fund manager, who will be responsible for managing the partnership. The general partner is liable for the unpaid debts and liabilities
of the LP incurred while they are a general partner. Where there are
multiple general partners, each general partner is jointly and severally
liable. Provided the LPA does not provide otherwise, a general partner
will only be liable for the debts and liabilities of the LP to the extent that
the LP cannot itself pay those debts or liabilities.
In most cases, the general partner will be a limited liability company, acting as a ‘liability blocker’ to prevent liability from flowing
higher up the chain of ownership. There is no requirement for the general partner to be established within the BVI.
Other structures
Unit trusts are recognised under BVI trust law. Unit trusts are not
separate legal entities and are established by way of a deed of trust.
The principal benefit of offshore unit trusts for private equity vehicles
(being that units could be redeemed without issuing new shares) has
been reduced with the ability of companies to issue shares with no par
value.
2

Forming a private equity fund vehicle
What is the process for forming a private equity fund vehicle
in your jurisdiction?

Once the formation documents (being memorandum and articles for a
company, and a written LPA for an LP) and any other commercial matters are agreed between any interest parties, a company or an LP can be
established relatively quickly, normally within one to two working days.
The incorporation of a company will require the filing of the following with the BVI Registrar:
• memorandum and articles; and
• a document from the proposed registered agent, consenting to
their appointment.
If the company is to be incorporated as an SPC, prior approval from the
BVI Financial Services Commission (FSC) must be obtained. We would
expect this to take one to two weeks.
The formation of an LP will require the filing of the following with
the BVI Registrar:
• a statement confirming the LP’s name, address, registered agent,
the name and address of each general partner and a confirmation
of whether the LP is being entered into for an unlimited duration
or a fixed term;
• if desired, an election by the general partners for the LP to be
formed without legal personality (the default position being an LP
with legal personality); and
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a document from the proposed registered agent, consenting to
their appointment.

The LPA is not filed and is not otherwise made public.
A registered agent within the BVI will need to be engaged in order
to assist with establishing either a company or an LP. Only a registered
agent is permitted to file registration documents with the BVI Registry.
Provided the BVI Registrar is satisfied that the registration requirements for the company or LP (as applicable) have been complied with,
it shall issue a certificate of registration, being conclusive evidence that
the requirements have been met and that the company or LP (as applicable) has been established.
BVI entities will need to pay a fee to the BVI Registrar on registration and an annual fee each year thereafter. Registry fees for a company
will depend on the number of shares the company is authorised to issue
under its articles. For companies authorised to issue 50,000 or fewer
shares, the initial registration fee is currently US$450, with an annual
fee of the same amount thereafter. For companies authorised to issue
over 50,000 shares, the initial registration fee is currently US$1,200
and the annual fee the same thereafter. Non-regulated SPCs must pay
an additional application fee to the FSC on incorporation of US$450,
plus an additional US$400 for each segregated portfolio and US$250
on approval, and annual fees of US$450 for the company and an additional US$400 for each segregated portfolio for each year thereafter.
For LPs, the registry fees are currently US$500 and the annual fee
the same thereafter. Additional costs (such as legal fees and fees for
the registered agent) will depend on the complexity of the transaction,
including the level of negotiation for the formation documents, the
timescale and the number of parties involved.
If the suggested name of the entity is to include the word ‘fund’ (or
any translation or derived term thereof ), prior approval of the FSC will
be required. A fee of US$200 is payable for such approval.
Open-ended funds require approval from the FSC to operate as a
fund. Among other obligations, certain open-ended funds and their
investors are subject to minimum initial investment amounts. As
discussed in question 10, open-ended funds are not the focus of this
chapter.
Closed-ended funds (whether companies or LPs) do not require
approval from the FSC to operate (though note approval for names above)
and do not have any minimum capital or investment requirements.
3

Requirements
Is a private equity fund vehicle formed in your jurisdiction
required to maintain locally a custodian or administrator, a
registered office, books and records, or a corporate secretary,
and how is that requirement typically satisfied?

A private equity fund vehicle (as with any BVI-registered entity),
whether established as a company or a limited partnership, is required
to maintain both a registered agent and a registered office in the BVI.
In almost all circumstances, the registered office of the entity will be
that of the registered agent, who will be one of a number of registered
agents operating and licensed in the BVI.
All BVI companies are required to maintain their registers, memorandum and articles and all notices and other documents filed by the
company in the past 10 years (in each case, or copies thereof ) at the
office of its registered agent. A BVI company must also maintain copies of all minutes, financial records and underlying documents (for a
period of five years) at the office of its registered agent or at such other
place inside or outside the BVI as the directors determine. BVI LPs are
required to maintain their registers (or copies thereof ) at the office of
its registered agent, and to maintain copies of all financial records and
underlying documents (for a period of five years) at the office of its
registered agent or at such other place inside or outside the BVI as the
general partner determines.
All BVI registered entities are required to keep such records and
underlying documentation that are sufficient to show and explain the
entities transactions and enable, at any time, the financial position of
the company or LP, as applicable, to be determined with reasonable
accuracy. Non-regulated SPCs are required to maintain financial statements that take into account the segregated nature of the company.
There is no requirement for a closed-ended fund to file returns or audit
its accounts (though investors may require this).

For closed-ended funds, there is no requirement to maintain either
a custodian or an administrator. There is no requirement in the BVI to
maintain a corporate secretary.
Open-ended funds are subject to greater requirements, such as
the need for funds to file annual returns, maintain and submit to the
FSC audited accounts (for public, private and professional funds) and
the need to maintain an independent custodian (for public and nonexempted private and professional funds), an administrator (save for
incubator funds) and an authorised representative in the BVI (who
acts as an intermediary between the fund and the FSC). Question 10
discusses open-ended funds and why these are not the focus of this
chapter.
4

Access to information
What access to information about a private equity fund
formed in your jurisdiction is the public granted by law? How
is it accessed? If applicable, what are the consequences of
failing to make such information available?

Limited information is available publicly about private equity funds
established in the BVI and, where information is available publicly,
such documents are only accessible through the BVI FSC’s online database, which requires registration with the FSC to access and the payment of fees.
For all BVI registered entities, the information available on the
database includes registered office and agent details, details of whether
the entity is up-to-date with its fees, name and company or LP number
and any publicly registered charges over its assets. For companies, the
memorandum and articles (and any resolutions amending these) will
also be available. For LPs, the identity of general partners will be available. Entities are required to keep filed information up-to-date and any
failure to do so may result in a fine.
A BVI company is also required to file a copy of its register of directors (and any changes thereto within 30 days) with the BVI Registrar.
This document shall not be made public except on an order of the court,
on a written request by a competent authority (for tax compliance or
other law enforcement purposes) or at the election of the company.
The identities of shareholders in a company and limited partners in
an LP, and the amounts of their capital commitments, are not publicly
available. However, both a limited partner and a member of a company
is entitled to inspect, on giving written notice, the records, the register
of limited partners (in the case of an LP and subject to the LPA) and the
registers of members and directors (in the case of the company). For an
LP, the LPA may restrict these inspection rights. For a company, subject
to its memorandum and articles, a director may refuse an inspection
request if they are satisfied that it is contrary to the company’s interests.
The articles of a company, or the LPA for an LP, may allow for further
inspection or information rights for investors.
In 2017, the BVI introduced a centralised system for recording the
beneficial owners of BVI entities (being persons who ultimately own
or control more than 25 per cent of an entity). Open-ended mutual
funds and any licensed BVI entities are exempt from this regime, but
unregulated close-ended funds are not. The system is not available to
the public and can only be accessed following a formal request from
the BVI Financial Investigation Agency, the FSC, the BVI International
Tax Authority or the Attorney General’s Chambers, who will in turn be
bound by strict confidentiality rules. Non-compliance can result in a
fine, imprisonment or both.
5

Limited liability for third-party investors
In what circumstances would the limited liability of thirdparty investors in a private equity fund formed in your
jurisdiction not be respected as a matter of local law?

A BVI company is treated as an entity separate from its investors and
the limited liability of shareholders will generally be respected. As
noted in question 1, an investor’s liability will generally be limited to:
(i) the amount, if any, unpaid on the shares it holds;
(ii) any liability expressly set out in the memorandum and articles of
the company; and
(iii) any liability to repay a distribution.
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Regarding point (iii), a shareholder will be liable to repay a distribution
if, at the time of the distribution, the company was insolvent, unless the
shareholder received the distribution in good faith, without knowledge
of the company’s insolvency, has altered its position in reliance of the
distribution and it would be unfair to require repayment.
Similarly to other English-law-based jurisdictions, there may be
extremely unusual circumstances where the BVI courts ‘pierce the corporate veil’ and seek to find shareholders liable for debts of a company,
such as cases involving fraud or a deliberate attempt to evade legal
obligations. English case law regarding this topic will have persuasive
effect in the BVI.
Limited partners will be liable for the debts and liabilities of the
LP only if:
• the limited partner takes part in the management of the LP; and
• at the time the liability was incurred, the person to whom the liability was incurred:
• knew that the limited partner took part in the management of
the LP; and
• reasonably believed, based on the limited partner’s conduct,
that the limited partner was, in fact, a general partner.
This two-step process provides additional certainty to limited partners.
The legislation provides for a number of safe harbours to the loss
of liability, including the following activities, which do not constitute
‘taking part in the management’ of the LP:
• holding an office (including a directorship) or interest in (including
as a shareholder or partner), acting as a consultant, contractor or
agent for, being an employee of, or being engaged in business with
a general partner;
• consulting with or advising a general partner about the business
or activities of the LP, including as a member of an investment or
advisory committee of the LP;
• acting as a surety or guarantor for the LP;
• serving on, or appointing a person to, or removing any person from,
any board or committee of the LP or calling, requesting, attending
or participating in any meeting of the partners; and
• giving advice in regard to, consenting or withholding consent, to
any action proposed with respect to the LP, in accordance with the
LPA or taking part in decisions concerning the winding up of the
LP, any amendments to the LPA, the acquisition or disposal of any
assets or businesses by or of the LP, whether to approve or veto
investments proposed to be made by the LP as a member of an
investment or advisory committee of the LP, incurrence of debt,
appointment or removal of a general or limited partner, change in
senior employees of the LP or the general partner.
The carve-out for membership of an investment or advisory committee provides greater certainty for investors who have representatives
on such committees. If limited liability is lost, a limited partner will
be liable to the same extent as a general partner. For an analysis of the
extent of a general partner’s liability, see question 1.
A limited partner who has been repaid all or part of their contribution, or who has been released from their commitment to fund the LP,
may have renewed liability for that amount or commitment if the LP
was insolvent at the time of and immediately following the repayment
or release, and the limited partner was aware of this insolvency. The
limited partner will only be liable to the extent that the renewed liability is necessary in order to discharge a debt or liability of LP incurred
while the contribution or commitment represented an asset of the LP.
Further, the risk of renewed liability expires six months after the date
of the repayment or release. Both of these requirements provide a level
of certainty to the limited partner. Aside from the above, as further provided in the LPA, or in the event of fraud committed by or with the consent of the limited partner, the limited partner has no liability in respect
of a contribution repaid or a commitment released by the LP.

6

Fund manager’s fiduciary duties
What are the fiduciary duties owed to a private equity fund
formed in your jurisdiction and its third-party investors
by that fund’s manager (or other similar control party or
fiduciary) under the laws of your jurisdiction, and to what
extent can those fiduciary duties be modified by agreement of
the parties?

Where the fund is established as a limited partnership, the fund manager will typically be the general partner. A general partner is required
to act at all times in good faith and, subject to the anything agreed in the
LPA to the contrary, in the interests of the partnership. Further responsibilities may be agreed upon in the management agreement.
Where the fund is incorporated as a company, management duties
will be performed by its directors. Under statute, directors must:
• act honestly and in good faith and in what the director believes to
be in the best interests of the company;
• exercise powers as directors for a proper purpose and not act in
a manner that contravenes BVI company law or the company’s
memorandum and articles; and
• exercise the care, diligence, and skill that a reasonable director
would exercise in the same circumstances (taking into account,
among other things, the nature of the company, the decision and
the position and responsibilities of the director).
These statutory duties do not exclude any duties under common law,
and as such a director could be found liable for negligence, or for putting himself or herself in a position where his or her duties and own
interests conflict.
Where expressly permitted in the memorandum or articles of the
company, the directors may act in the interests of its wholly owned
parent company or, if not wholly owned, in the interests of any of its
majority shareholder (provided it has the prior agreement of its other
shareholders), even where such actions may not be in the best interest
of the company.
Both LPs and companies can indemnify their partners or directors,
as relevant, for any judgments, claims or demands made against any
partner or director in that capacity, provided that this does not extend
to claims, in the case of LPs, arising out of the fraud or gross negligence
of the partner and, for companies, where a director did not act honestly, in good faith and in what he or she believed to be the best interests of the company. The indemnity provisions will typically be set out
in the LPA for LPs and in the articles for companies.
7

Gross negligence
Does your jurisdiction recognise a ‘gross negligence’ (as
opposed to ‘ordinary negligence’) standard of liability
applicable to the management of a private equity fund?

It is common for a fund’s constitutional documents to include provisions limiting a director’s liability, except where gross negligence (or
some other default) has occurred.
The LP Act states that indemnities for general partners will not
extend to claims arising out of fraud or gross negligence of a partner.
The term ‘gross negligence’ is left undefined and a conclusive definition
of the distinction between the concepts of ‘gross’ and ‘ordinary’ negligence has not been arrived at by the BVI courts. In line with English
case law, which has persuasive effect in the BVI, the courts will likely
look to the intentions of the parties in referring to ‘gross’ as opposed
to ‘ordinary’ negligence and will regard gross negligence as connoting
negligence of a more serious type than a mere failure to exercise due
care and skill.
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Other special issues or requirements
Are there any other special issues or requirements particular
to private equity fund vehicles formed in your jurisdiction?
Is conversion or redomiciling to vehicles in your jurisdiction
permitted? If so, in converting or redomiciling limited
partnerships formed in other jurisdictions into limited
partnerships in your jurisdiction, what are the most material
terms that typically must be modified?

Other than as discussed in this chapter, there are no further material
issues or requirements applicable to a closed-ended fund formed in the
BVI.
There is a default position for BVI companies that, other than
by way of security or otherwise than in the ordinary course of business, any disposal of more than 50 per cent in value of the assets of
the company requires majority shareholder approval. However, this
requirement can be contracted out of under the fund’s constitutional
documents or limited to votes of the managing entity. No such requirement applies to limited partnerships.
Conversion or redomiciling to vehicles into the BVI is permitted,
provided that this is permitted under the laws of the entity’s original
jurisdiction. This applies to both companies and limited partnerships.
The continuation of a foreign LP or company into the BVI has no effect
on the existing debts of, or claims against, the LP or company that
existed prior to the continuation. Similarly, BVI LPs and companies can
continue out of the BVI, provided that this is permitted under the laws
of jurisdiction where the entity wishes to redomicile.
The LPA, in the case of an LP, or the memorandum and articles,
in the case of a company will usually be amended on continuation into
the BVI to address BVI law. However, given the lack of special issues or
requirements in the BVI, this should not have any material effect on the
commercial terms of the fund.
9

Fund sponsor bankruptcy or change of control
With respect to institutional sponsors of private equity
funds organised in your jurisdiction, what are some of the
primary legal and regulatory consequences and other key
issues for the private equity fund and its general partner and
investment adviser arising out of a bankruptcy, insolvency,
change of control, restructuring or similar transaction of the
private equity fund’s sponsor?

Provided the fund is an unregulated closed-ended fund (see question
10), there are no express consequences for the private equity fund, its
general partner and investment adviser arising out of a bankruptcy,
insolvency, change of control, restructuring or similar transaction of
the private equity fund’s sponsor. Where such an event results in a general partner resigning, or otherwise being replaced, a notice of change
of general partner must be filed with the BVI Registrar within 14 days
of a person ceasing to be, or becoming, a general partner in the limited partnership. Such person remains liable as a general partner of the
partnership until this notice has been registered.
The LPA (where the fund is structured as an LP) or the memorandum and articles (where the fund is structured as a company) should
be consulted to determine any additional consequences specific to that
fund.
Regulation, licensing and registration
10 Principal regulatory bodies
What are the principal regulatory bodies that would have
authority over a private equity fund and its manager in your
jurisdiction, and what are the regulators’ audit and inspection
rights and managers’ regulatory reporting requirements to
investors or regulators?
The primary legislation regulating funds in the BVI is the Securities
and Investment Business Act 2010 (SIBA), compliance with which is
monitored by the FSC. SIBA is supplemented by regulations, including the Mutual Fund Regulations, the Financial Services Commission
(Securities and Investment Business Fees) Regulations 2010 and the
Securities and Investment Business (Incubator and Approved Funds)
Regulations 2015.

SIBA only regulates open-ended funds and entities engaged in
investment activities in or from within the BVI. The vast majority of
private equity funds are closed-ended and, as such and unless where
otherwise stated, this chapter focuses primarily on unregulated,
closed-ended structures only. As unregulated funds, there are no audit
or inspection rights held by regulators over closed-ended private equity
structures.
The regulation of persons engaged in investment activities in or
within the BVI (for instance, managers) is set out in more detail in question 12. Any regulatory reporting requirements of a regulated manager
will relate to the accounts and business of the manager, rather than the
underlying private equity fund.
As a BVI entity, a fund (whether open- or closed-ended), if
structured as a company, will be registered with the BVI Registry of
Corporate Affairs and its corporate affairs will be governed by the BVI
Business Companies Act 2004 (as amended) and, if structured as an
LP, will be registered with the BVI Registrar of Limited Partnerships
and its corporate affairs will be governed by the LP Act. There is no
requirement for a BVI entity, which is not regulated, to submit annual
accounts or returns.
11 Governmental requirements
What are the governmental approval, licensing or registration
requirements applicable to a private equity fund in your
jurisdiction? Does it make a difference whether there are
significant investment activities in your jurisdiction?
As noted in question 10, closed-ended funds are not regulated in the
BVI and so are not required to obtain government approvals or any
license or to register to act as a closed-ended fund.
There are no additional licensing requirements where the fund
invests within the BVI, save that any non-belonger entity (see question
17) that wishes to invest in land within the BVI must first obtain a landholding licence and any significant investment into a BVI regulated
business (for instance insurance or fiduciary companies) will often
require approval by the applicable authority.
12 Registration of investment adviser
Is a private equity fund’s manager, or any of its officers,
directors or control persons, required to register as an
investment adviser in your jurisdiction?
Where fund managers, investment advisers or fund administrators are
established outside the BVI, they (and their directors and officers) will
not normally need to be registered or licensed in the BVI, provided that
they have no physical presence in the BVI, and the fund has no presence in the BVI save for its registered office and agent. Where a mana
ger, adviser or administrator is established in the BVI, or where the
fund has operations or investments within the BVI, and such functionary carries out services for persons other than members of its group,
the manager, adviser and administrator will normally be required to be
licensed under SIBA as carrying on an ‘investment business’.
Licensees under SIBA are subject to requirements to, among other
things, file audited financial statements and seek approval from the
FSC for any change in its directors, officers or significant interest holders, for any business carried on outside the BVI and any establishment
of a subsidiary.
An alternative option to registration under SIBA is to register as
an ‘approved manager’ under the BVI Investment Business (Approved
Managers) Regulations, which impose lighter requirements than SIBA,
including no requirement to appoint an auditor. The ‘approved mana
ger’ regime is available for BVI entities that act as investment managers or advisers to closed-ended funds that meet the characteristics of
a public or private open-ended fund (excluding the redemption rights,
among other things), and, in each case, whose aggregate assets under
management do not exceed US$1 billion (or its equivalent in another
currency).
Registration under either SIBA or the ‘approved manager’ regime
will require payment of an initial and recurring annual fee.
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13 Fund manager requirements

Taxation

Are there any specific qualifications or other requirements
imposed on a private equity fund’s manager, or any of its
officers, directors or control persons, in your jurisdiction?
As noted in question 12, fund managers established outside the BVI will
not normally require registration or licensing in the BVI, provided they,
and the funds they manage, have no physical presence in the BVI save
for the fund’s registered office and agent. There are no specific qualifications or other requirements on such unlicensed managers.
Where managers are required to be licensed under SIBA or the
‘approved manager’ regime (see question 12), the FSC must find
the licensee to be ‘fit and proper’ to carry out their roles, taking into
account, among other things, their reputation, financial soundness,
experience and past conduct. Licensees or ‘approved managers’ must
have at least two directors (neither of which are required to be based in
the BVI) and must satisfy itself that its directors and officers are also ‘fit
and proper’ for their roles.
BVI-incorporated and SIBA-licensed fund managers may be
required to meet substance requirements under new economic substance regulations (see ‘Update and trends’).
14 Political contributions
Describe any rules – or policies of public pension plans
or other governmental entities – in your jurisdiction that
restrict, or require disclosure of, political contributions by a
private equity fund’s manager or investment adviser or their
employees.
There are currently no specific rules in the BVI that restrict, or require
disclosure of, political contributions by a PE fund manager, investment
adviser or their employees. The Elections Acts 1994 (as amended)
empowers the government to regulate the financing of election
campaigns, however to date no such regulations have been brought
into force.
15 Use of intermediaries and lobbyist registration
Describe any rules – or policies of public pension plans or
other governmental entities – in your jurisdiction that restrict,
or require disclosure by a private equity fund’s manager
or investment adviser of, the engagement of placement
agents, lobbyists or other intermediaries in the marketing
of the fund to public pension plans and other governmental
entities. Describe any rules that require a fund’s investment
adviser or its employees and agents to register as lobbyists
in the marketing of the fund to public pension plans and
governmental entities.
There are currently no such rules applicable to BVI closed-ended funds.
16 Bank participation
Describe any legal or regulatory developments emerging
from the recent global financial crisis that specifically affect
banks with respect to investing in or sponsoring private
equity funds.
There have been no specific developments in the BVI following the
global financial crisis aimed at regulating banks’ investment into, or
sponsoring of, private equity funds. In general, non-BVI banks would
need to have regard to applicable overseas legislation where this
restricts investment in private equity funds.

17 Tax obligations
Would a private equity fund vehicle formed in your
jurisdiction be subject to taxation there with respect to its
income or gains? Would the fund be required to withhold
taxes with respect to distributions to investors? Please
describe what conditions, if any, apply to a private equity fund
to qualify for applicable tax exemptions.
As a tax-neutral jurisdiction, the British Virgin Islands operate a zerorated income tax regime for all entities established in the BVI. Similarly,
there is no capital gains tax payable in the BVI on any gains realised by
a BVI entity or with respect to any shares, debt obligations, partnership
interests or other securities of a BVI entity. Furthermore, no withholding tax on interest or distributions paid by BVI entities to investors.
If the fund employs anyone within the British Virgin Islands, such
person will be subject to payroll tax of between 10 and 14 per cent
(8 per cent being paid by the employee, and the remainder paid by the
employer) on remuneration (including severance pay, bonuses and
money paid under profit-sharing scheme) for services rendered wholly
or mainly in BVI. Contributions are also required to social security and
national health insurance. It is rare that a BVI fund would have employees within the territory.
If the fund invests in real estate within the British Virgin Islands,
it would be required to pay BVI stamp duty at a rate of 4 per cent for
‘belonger’ entities and 12 per cent for ‘non-belonger’ entities on the
appraised value of the land. ‘Non-belonger’ companies, in simplified
terms, are those with over one-third of its members being non-BVI citizens or with any directors that are not BVI citizens. Similarly, the transfer of shares or partnership interests in a BVI entity that holds, directly
or indirectly, an interest in land situated in the British Virgin Islands
would attract BVI stamp duty at the same rate.
18 Local taxation of non-resident investors
Would non-resident investors in a private equity fund be
subject to taxation or return-filing requirements in your
jurisdiction?
Provided the fund does not invest in BVI land, non-resident investors in
a private equity funds will not be subject to any taxation or return-filing
requirements in the BVI. Stamp duty payable on transfers of interests in
BVI land-holding entities is discussed in question 17.
19 Local tax authority ruling
Is it necessary or desirable to obtain a ruling from local tax
authorities with respect to the tax treatment of a private
equity fund vehicle formed in your jurisdiction? Are there any
special tax rules relating to investors that are residents of your
jurisdiction?
It is not necessary to obtain a ruling from local tax authorities with
respect to the tax treatment of a private equity fund vehicle formed in
the BVI. If a fund requires further comfort, a certificate of tax exemption can be requested from the BVI Inland Revenue Department.
Aside from differing stamp duty rates for ‘belonger’ and ‘nonbelonger’ companies on transfer of their interests (see question 17),
there are no special tax rules relating to BVI-resident investors. BVI
residents will similarly be exempt from tax on any distributions from
the fund and any gains on their interests.
20 Organisational taxes
Must any significant organisational taxes be paid with respect
to private equity funds organised in your jurisdiction?
There are no organisational taxes to be paid with respect to private
equity funds organised in the BVI. However, see question 2 regarding
registration and annual fees payable by BVI entities and question 12
regarding annual licence fees for licensed entities.
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Update and trends
Revised legislation and renewed corporate forms
The BVI provides a tax-efficient base for both investors and a fund’s
management team, together with a commercial, relatively light and
credible regulatory regime. The BVI Partnership Act 2017, which
came into force in January 2018, and the new Segregated Portfolio
Companies (BVI Business Company) Regulations 2018, which came
into force on 1 October 2018, are further additions to the range of
products available to private equity funds, the benefits of which are
further detailed in question 1, and presenting flexibility for those
proposing to establish offshore private equity vehicles.
Substance
In response to concerns by the EU and OECD over cross-jurisdiction
profit allocation, the BVI has enacted legislation that introduces
requirements for certain BVI entities conducting ‘relevant business’
and registered and tax-resident within the BVI, to demonstrate
adequate economic substance within the BVI. Such ‘relevant business’

21 Special tax considerations
Please describe briefly what special tax considerations, if any,
apply with respect to a private equity fund’s sponsor.
Save as discussed above and below, there are currently no special BVI
tax considerations with respect to a private equity fund’s sponsor. With
no value added tax or similar fees payable in the BVI, any management
fee can be paid by the fund to the manager as a service fee, rather than
distribution as a profit share to the general partner.
22 Tax treaties
Please list any relevant tax treaties to which your jurisdiction
is a party and how such treaties apply to the fund vehicle.
While the BVI has not focused on entering into double taxation treaties, it has entered into nearly 30 tax information exchange agreements, including with Australia, Canada, China, the United Kingdom,
the United States and a number of EU member states. The BVI is also
a party to the Convention on Mutual Administrative Assistance in Tax
Matters, which allows for the exchange of information upon request to
facilitate tax avoidance and evasion among over 100 signatories.
The BVI has also entered into a non-reciprocal intergovernmental agreement with the United States under the US Foreign Account
Tax Compliance Act (FATCA) and has adopted the Organisation for
Economic Co-operation and Development’s (OECD) Common Repor
ting Standards (CRS), in each case for the automatic exchange of tax
information between the United Kingdom and other OECD members
(save for the United States). BVI private equity funds will need to establish if they are reporting financial institutions under these agreements.
A legacy double taxation agreement between the United Kingdom
and Switzerland, which was extended to the BVI in 1963, remains in
place. However, given the limits on taxes in the BVI and the scope of the
agreement, it is not regarded as having practical effect.
23 Other significant tax issues
Are there any other significant tax issues relating to private
equity funds organised in your jurisdiction?
There are no other significant tax issues relating to private equity funds
organised in the BVI.
Selling restrictions and investors generally
24 Legal and regulatory restrictions
Describe the principal legal and regulatory restrictions on
offers and sales of interests in private equity funds formed
in your jurisdiction, including the type of investors to
whom such funds (or private equity funds formed in other
jurisdictions) may be offered without registration under
applicable securities laws in your jurisdiction.

includes fund management and holding companies, and structures will
need to be evaluated on a case-by-case basis to ensure compliance. The
EU’s response to such legislation, and further guidance, is expected in
the first quarter of 2019.
Cryptocurrency and tokenised funds
As a result of flexible and pragmatic existing securities legislation and
willingness from regulators to engage and embrace this sector, the
BVI has experienced a surge in entities engaged in blockchain-based
technology and crypto-assets, and funds invested therein. Further to
this, there has been an increase in interest in tokenised funds, where an
investor’s interest is represented by a cryptographic token, as opposed
to shares or other interests or units offered to investors in a more
traditional fund structure. There is currently no separate framework for
the regulation of tokenised funds in the BVI, and their formation would
be as otherwise set out in this chapter, save that such funds may also
wish to appoint additional functionaries such as smart contract auditors.

not yet been brought into force. No prospectus or other measures are
required for offers of securities by BVI closed-ended funds outside
the BVI, provided the securities laws of the investors’ jurisdictions are
complied with.
25 Types of investor
Describe any restrictions on the types of investors that may
participate in private equity funds formed in your jurisdiction
(other than those imposed by applicable securities laws
described above).
For closed-ended funds, there are no restrictions on the type of investors that may participate in such funds in the BVI.
There are restrictions on investors in open-ended funds, depending on the type of fund established. As discussed in question 10, openended funds are outside the scope of this chapter.
26 Identity of investors
Does your jurisdiction require any ongoing filings with, or
notifications to, regulators regarding the identity of investors
in private equity funds (including by virtue of transfers of
fund interests) or regarding the change in the composition
of ownership, management or control of the fund or the
manager?
Save as set out below, there are no requirements to file or notify regulators in the BVI of the identity of investors in, or a change in the composition, management or control of, a non-regulated closed-ended fund.
Following any transfer of interests which result in any change in
the beneficial owner of a fund (being persons who ultimately own or
control more than 25 per cent of an entity), the centralised beneficial
ownership system (see question 4) will need to be updated by the fund’s
registered agent. This can only be accessed following a formal request
from an authorised BVI agency.
Further, if the fund is a reportable entity for the purpose of FATCA
or the CRS (see question 22), such fund will be required update its filings to the relevant tax authorities.
Upon any changes to the directors of a non-regulated company, an
updated register of members must be filed with the BVI Registrar (see
question 4).
Where the investment manager, adviser or administrator is
licensed under SIBA (see question 12), prior approval of the FSC must
be sought for any change in directors or senior officers, and any disposal or charge of any ‘significant’ interest in the licensee. A ‘significant
interest’ is any interest that allows a person to control 10 per cent of the
voting or asset rights or to appoint one or more directors. Entities registered as ‘approved managers’ (see question 12) must notify the FSC of
any changes in directors or interest holders.

While SIBA does set out requirements for approval and registration of
prospectuses for offers to the public in the BVI, these provisions have
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27 Licences and registrations
Does your jurisdiction require that the person offering
interests in a private equity fund have any licences or
registrations?
An entity that arranges deals in, or provides advice regarding, investments in a BVI closed-ended fund will need to be registered under
SIBA in the BVI only if the promoting entity is established in the BVI or
operates in or from within the BVI (see question 12).
28 Money laundering
Describe any money laundering rules or other regulations
applicable in your jurisdiction requiring due diligence, record
keeping or disclosure of the identities of (or other related
information about) the investors in a private equity fund or
the individual members of the sponsor.
The BVI has adopted money laundering regulations in line with the
Financial Action Task Force standards. All BVI entities (including
closed-ended funds) will be required to comply with the BVI Proceeds
of Criminal Conduct Act, which sets out the key money laundering
offences, including assisting in concealing criminal proceeds and failing to report suspicions.
Where an entity is regulated (see question 10 in relation to openended funds and question 12 in respect of fund managers), further
regulations apply, including the need to appoint a money laundering
reporting officer. A fund’s registered agent (see question 3) will also be
subject to enhanced anti-money laundering responsibilities and will
take a key role in verifying the identity of significant new investors.
Exchange listing
29 Listing
Are private equity funds able to list on a securities exchange
in your jurisdiction and, if so, is this customary? What are the
principal initial and ongoing requirements for listing? What
are the advantages and disadvantages of a listing?
There is currently no securities exchange operating within the BVI.
BVI companies are, however, frequently listed on stock exchanges outside the BVI, including the New York Stock Exchange, NASDAQ, the
London Stock Exchange (both the Main Market and, more frequently,
AIM), the Tokyo Stock Exchange and the Hong Kong Stock Exchange.
In spite of this and following global trends, it has not been customary
for BVI private equity funds to be listed.
The initial and ongoing requirements for listing will be governed
by the rules imposed by the relevant exchange, and there are no further requirements under BVI law that would prevent an unregulated,
closed-ended direct fund or feeder fund from listing on an overseas

exchange. Where a regulated BVI investment manager or fund (see
question 10 and 12) wished to list, the BVI FSC’s consent would be
needed prior to any individual beneficial owner disposing or acquiring
a ‘significant interest’ (see question 26).
The advantages and disadvantages of listing would mirror those in
other jurisdictions, primarily being the advantages of enhanced liquidity for investors (given that a closed-ended fund would not otherwise
allow for interests to be redeemed) and access to a broader scope of
investors (for example pension funds who may favour listed securities)
and the disadvantages of increased administrative costs arising from
additional corporate governance and disclosure requirements imposed
by the rules of the relevant exchange.
30 Restriction on transfers of interests
To what extent can a listed fund restrict transfers of its
interests?
There is nothing under BVI law that would prohibit a listed fund from
imposing transfer restrictions. Nevertheless, the ability to impose
transfer restrictions is likely to be regulated by the rules of the relevant
exchange. Where required, the constitutional documents of the fund
can be written so as to reflect the relevant exchange’s free transferability rules and exceptions.
Participation in private equity transactions
31 Legal and regulatory restrictions
Are funds formed in your jurisdiction subject to any legal or
regulatory restrictions that affect their participation in private
equity transactions or otherwise affect the structuring of
private equity transactions completed inside or outside your
jurisdiction?
Save as discussed in question 11, there are no such restrictions.
32 Compensation and profit-sharing
Describe any legal or regulatory issues that would affect the
structuring of the sponsor’s compensation and profit-sharing
arrangements with respect to the fund and, specifically,
anything that could affect the sponsor’s ability to take
management fees, transaction fees and a carried interest (or
other form of profit share) from the fund.
There are no specific legal or regulatory restrictions in the BVI on the
sponsor’s ability to take management fees, transaction fees, a carried
interest or any other form of profit share from the fund. Such abilities
will normally be governed by the terms of the fund and any restrictions
in relevant onshore jurisdictions.

Robert Varley
Rebecca Jack

rvarley@applebyglobal.com
rjack@applebyglobal.com

4th Floor, Jayla Place
Wickhams Cay I
Road Town
Tortola VG1110
British Virgin Islands

Tel: +1 284 393 5346
Fax: +1 284 494 7279
www.applebyglobal.com

36

Getting the Deal Through – Private Equity 2019
© Law Business Research 2019

Getting the Deal Through
Acquisition Finance

Environment & Climate Regulation

Private Antitrust Litigation

Advertising & Marketing

Equity Derivatives

Private Banking & Wealth Management

Agribusiness

Executive Compensation & Employee Benefits

Private Client

Air Transport

Financial Services Compliance

Private Equity

Anti-Corruption Regulation

Financial Services Litigation

Private M&A

Anti-Money Laundering

Fintech

Product Liability

Appeals

Foreign Investment Review

Product Recall

Arbitration

Franchise

Project Finance

Art Law

Fund Management

Public M&A

Asset Recovery

Gaming

Public Procurement

Automotive

Gas Regulation

Public-Private Partnerships

Aviation Finance & Leasing

Government Investigations

Rail Transport

Aviation Liability

Government Relations

Real Estate

Banking Regulation

Healthcare Enforcement & Litigation

Real Estate M&A

Cartel Regulation

High-Yield Debt

Renewable Energy

Class Actions

Initial Public Offerings

Restructuring & Insolvency

Cloud Computing

Insurance & Reinsurance

Right of Publicity

Commercial Contracts

Insurance Litigation

Risk & Compliance Management

Competition Compliance

Intellectual Property & Antitrust

Securities Finance

Complex Commercial Litigation

Investment Treaty Arbitration

Securities Litigation

Construction

Islamic Finance & Markets

Shareholder Activism & Engagement

Copyright

Joint Ventures

Ship Finance

Corporate Governance

Labour & Employment

Shipbuilding

Corporate Immigration

Legal Privilege & Professional Secrecy

Shipping

Corporate Reorganisations

Licensing

Sovereign Immunity

Cybersecurity

Life Sciences

Sports Law

Data Protection & Privacy

Litigation Funding

State Aid

Debt Capital Markets

Loans & Secured Financing

Structured Finance & Securitisation

Defence & Security Procurement

M&A Litigation

Tax Controversy

Dispute Resolution

Mediation

Tax on Inbound Investment

Distribution & Agency

Merger Control

Technology M&A

Domains & Domain Names

Mining

Telecoms & Media

Dominance

Oil Regulation

Trade & Customs

e-Commerce

Patents

Trademarks

Electricity Regulation

Pensions & Retirement Plans

Transfer Pricing

Energy Disputes

Pharmaceutical Antitrust

Vertical Agreements

Enforcement of Foreign Judgments

Ports & Terminals

Also available digitally

Online

www.gettingthedealthrough.com

ISBN 978-1-83862-084-4

© Law Business Research 2019

