GETTING THE DEAL THROUGH’,

Arbitration

in 50 jurisdictions worldwide 2010

Contributing editors: Gerhard Wegen and Stephan Wilske

Published by
Global Arbitration Review

in association with:

Ahdab Law Firm

Anderson Mori & Tomotsune

Appleby

Arzinger & Partner

AZB & Partners

Badri and Salim El Meouchi Law Firm LLP
Bahrain Chamber for Dispute Resolution

Bell Dewar

Bredin Prat

Brédermann & Jahn Rechtsanwaltsgesellschaft mbH
Carlos Aguiar, Ferreira de Lima & Associados, RL
Cavelier Abogados

Conway & Partners, Advocaten & Attorneys-at-law
Despacho de Abogados miembros de Macleod Dixon SC
Dittmar & Indrenius

Dr Adam & Associates

Drakopoulos Law Firm

Dr Colin Ong Legal Services, Advocates & Solicitors
Esin Law Firm

George Etomi & Partners

Gleiss Lutz

Gregoriou & Associates Law Offices

Habib Al Mulla & Co

Hamilton Abogados

Hausmaninger Kletter Attorneys at Law

Herbert Smith CIS LLP

Heussen Rechtsanwaltsgesellschaft mbH

HM Ooi Associates

Hogan & Hartson LLP

Hughes Hubbard & Reed LLP

Jiménez Cruz Peha

Kaplan & Stratton Advocates

Kettani Law Firm

Kim & Chang

Kosheri, Rashed & Riad

Lalive

taszczuk & Partners

Law Offices Bélohlavek

L O Baptista Advogados Associados

Martelli Abogados

Mkono & Co Advocates

Motieka & AudzeviCius

Nordia Advokatfirma

Oscés Abogados

Pestalozzi

Salans LLP

Sandart & Partners

Sherby & Co, Advs

Skrastins & Dzenis

Tilleke & Gibbins International Ltd

Tomov & Tomov

Vasil Kisil & Partners, Attorneys & Counsellors at Law

I H S

—
-
——

ZNH+TE

e

N
B

=
ih
==
+
e
—

—
iA
O
w
[=]
B
—
38
=3

o

ernational journal of
'commercial and freaty arbitration



— =7

DEAL ’

Arbitration 2010

Contributing editors: Gerhard
Wegen and Stephan Wilske
Gleiss Lutz

Business development manager
Joseph Samuel

Marketing managers
Alan Lee

George Ingledew
Edward Perugia
Robyn Hetherington
Dan White

Tamzin Mahmoud
Ellie Notley

Subscriptions manager
Nadine Radcliffe
subscriptions@
gettingthedealthrough.com

Assistant editor
Adam Myers

Editorial assistants
Nick Drummond-Roe
Nina Nowak

Senior production editor
Jonathan Cowie

Chief subeditor
Jonathan Allen

Senior subeditor
Kathryn Smuland

Subeditors
Ariana Frampton
Charlotte Stretch
Peter Beech

Editor-in-chief
Callum Campbell
Publisher
Richard Davey

Arbitration 2010

Published by

Law Business Research Ltd
87 Lancaster Road

London, W11 1QQ, UK

Tel: +44 20 7908 1188

Fax: +44 20 7229 6910

© Law Business Research Ltd
2010

No photocopying: copyright
licences do not apply.

ISSN 1750-9947

The information provided in this
publication is general and may not
apply in a specific situation. Legal
advice should always be sought before
taking any legal action based on the
information provided. This information
is not intended to create, nor does
receipt of it constitute, a lawyer—client
relationship. The publishers and
authors accept no responsibility for
any acts or omissions contained
herein. Although the information
provided is accurate as of February
2010, be advised that this is a
developing area.

Printed and distributed by
Encompass Print Solutions
Tel: 0870 897 3239

Research

CONTENTS

Introduction Gerhard Wegen and Stephan Wilske Gleiss Lutz 4
The new Bahrain Arbitration Law and the Bahrain ‘Free Arbitration Zone’ John Townsend

Bahrain Chamber for Dispute Resolution 6
CAS Bernd Ehle and Guillaume Tattevin Lalive 10
CEAC Eckart Brédermann and Justus Jansen Brédermann & Jahn Rechtsanwaltsgesellschaft mbH 14
DIS Renate Dendorfer Heussen Rechtsanwaltsgesellschaft mbH 18
ICC José Rosell and Maria Beatriz Burghetto Hughes Hubbard & Reed LLP 22
ICDR Richard C Lorenzo Hogan & Hartson LLP 26
LCIA Colin Y C Ong Dr Colin Ong Legal Services, Advocates & Solicitors 30
The Swiss Chambers of Commerce Matthias Scherer and Domitille Baizeau Lalive 33
Argentina Pablo Manili Martelli Abogados 36
Austria Christian Hausmaninger and Michael Herzer Hausmaninger Kletter Attorneys at Law 43
Belarus Maryia Yahorava Arzinger & Partner 50
Bermuda Kiernan Bell Appleby 56
Brazil Mauricio de Almeida Prado, Adriana Braghetta, Silvia Julio Bueno de Miranda and

Cristina Saiz Jabardo L O Baptista Advogados Associados 62
Bulgaria Lazar Tomov and Sylvia Steeva Tomov & Tomov 68
Cayman Islands Jeremy Walton and Chris Easdon Appleby 74
China Brenda Horrigan, Felix Hess and Jeff Xu Salans LLP 81
Colombia German Marin Cavelier Abogados 88
Czech Republic Alexander J Bélohlavek Law Offices Bélohlavek 95
Denmark Niels Schiersing Nordia Advokatfirma 101
Dominican Republic Marcos Pefia Rodriguez and Laura Medina Acosta Jiménez Cruz Pefia 108
Egypt Tarek F Riad Kosheri, Rashed & Riad 115
England & Wales George Burn and Smeetesh Kakkad Salans LLP 120
Finland Petteri Uoti and Eva Storskrubb Dittmar & Indrenius 129
France Tim Portwood Bredin Prat 135
Germany Stephan Wilske and Claudia Krapfl Gleiss Lutz 144
Greece Stelios H Gregoriou Gregoriou & Associates Law Offices 151
India Shreyas Jayasimha AZB & Partners 158
Israel Eric S Sherby Sherby & Co, Advs 167
Japan Shinji Kusakabe Anderson Mori & Tomotsune 174
Kazakhstan Yuliya Mitrofanskaya and Bakhyt Tukulov Salans LLP 181
Kenya Esther Kinyenje and Cosima Wetende Kaplan & Stratton Advocates 188
Korea Byung-Chol Yoon, Jun Hee Kim and Kyo-Hwa (Liz) Chung Kim & Chang 194
Latvia Aivis Dzenis Skrastins & Dzenis 201
Lebanon Abdel Hamid El Ahdab Ahdab Law Firm 208
Lithuania Ramunas Audzevitius, Tomas Samulevicius and Mantas Juozaitis Motieka & Audzevicius 216
Malaysia Ooi Huey Miin HM Ooi Associates 223

Mauritius Gilbert Noel Appleby

Please see www.gettingthedealthrough.com

Mexico Dario U Oscés Oscos Abogados 231
Morocco Azzedine Kettani Kettani Law Firm 239
Netherlands Nathan O’Malley and Thabiso van den Bosch

Conway & Partners, Advocaten & Attorneys-at-law 246
Nigeria George Etomi, Efeomo Olotu and Ivie Omorhirhi George Etomi & Partners 253
Poland Justyna Szpara and Pawet Chojecki taszczuk & Partners 261
Portugal Carlos Aguiar and Vanessa dos Santos Carlos Aguiar, Ferreira de Lima & Associados, RL 268
Qatar Chadia El Meouchi, Karen Malek and Grace Alam Badri and Salim El Meouchi Law Firm LLP 274
Romania Adrian Roseti and Claudia Hutina Drakopoulos Law Firm 283
Russia Dmitry Kurochkin Herbert Smith CIS LLP / Marcel Barth Gleiss Lutz 289
South Africa Tania Siciliano Bell Dewar 297
Spain Calvin A Hamilton, Luis Capiel, Gabriela M Torres, Alina Bondarenko and

Guillermo Cano Guerrero Hamilton Abogados 304
Sudan Mohamed Ibrahim M Adam Dr Adam & Associates 310
Sweden Eric M Runesson and Simon Arvmyren Sandart & Partners 317
Switzerland Thomas Rohner and Nadja Kubat Erk Pestalozzi 323
Tanzania Karel Daele Mkono & Co Advocates 330
Thailand Sally Veronica Mouhim and Kornkieat Chunhakasikarn Tilleke & Gibbins International Ltd 335
Turkey Ismail G Esin Esin Law Firm 343
Ukraine Tatyana Slipachuk Vasil Kisil & Partners, Attorneys & Counsellors at Law 350
United Arab Emirates Habib Al Mulla, Karim Nassif and Gordon Blanke Habib Al Mulla & Co 359
United States Daniel E Gonzalez and Richard C Lorenzo Hogan & Hartson LLP 367
Venezuela Ramoén J Alvins Santi and Pedro Saghy Despacho de Abogados miembros de

Macleod Dixon SC 376

www.gettingthedealthrough.com



CAYMAN ISLANDS
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Cayman Islands

Jeremy Walton and Chris Easdon
Appleby

Laws and institutions

1 Multilateral conventions
Is your country a contracting state to the New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards? Since
when has the Convention been in force? Were any declarations or
notifications made under articles |, X and Xl of the Convention? What
other multilateral conventions relating to international commercial and
investment arbitration is your country a party to?

Yes, the Cayman Islands is party to the New York Convention. The
Convention was brought into force by the Foreign Arbitral Awards
Enforcement Law, enacted in 1975. Upon notification by the United
Kingdom of the extension and territorial application to the Cayman
Islands, it was declared that the Convention would apply (in accord-
ance with article I, paragraph 3 thereof) only to the recognition and
enforcement of awards made in the territory of another contract-
ing state. The Cayman Islands is not party to any other multilateral
conventions relating to international commercial and investment
arbitration.

2 Bilateral treaties
Do bilateral treaties relating to arbitration exist with other countries?

There are no bilateral treaties relating to arbitration between the Cay-
man Islands and any other countries.

3 Domestic arbitration law
What are the primary domestic sources of law relating to domestic
and foreign arbitral proceedings, and recognition and enforcement of
awards?

The primary sources of arbitration law are statutory: the Arbitra-
tion Law (2001 Revision) governs domestic arbitration proceedings
and the enforcement of domestic arbitral awards, while the Foreign
Arbitral Awards Enforcement Law (1997 Revision) governs the rec-
ognition of foreign arbitration proceedings and the enforcement of
foreign arbitral awards. Arbitration case law is developed through
judicial decisions in the Grand Court of the Cayman Islands (or
appeals therefrom). Foreign arbitral awards to which the New York
Convention is not applicable may also be enforced under conflicts
of laws principles applied by the Grand Court. Any arbitration pro-
ceedings whose governing law is not that of the Cayman Islands are
considered foreign arbitration proceedings.

4 Domestic arbitration and UNCITRAL
Is your domestic arbitration law based on the UNCITRAL Model Law?
What are the major differences between your domestic arbitration law
and the UNCITRAL Model Law?

The Arbitration Law is based on the English Arbitration Act 1950
and not on the UNCITRAL Model Law. Major differences between
the Arbitration Law and the Model Law include:
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e the Arbitration Law has greater scope for judicial intervention
during the course of an arbitration, to assist the parties or the
arbitrator, by conferring on the court powers to grant interim
measures and preliminary orders (see questions 25 and 27);
and

e the Arbitration Law confers a more detailed and more extensive
jurisdiction on the court for setting aside and remitting arbitral
awards for reconsideration (see question 38).

5 Mandatory provisions
What are the mandatory domestic arbitration law provisions on
procedure from which parties may not deviate?

There are mandatory provisions in the Arbitration Law relating to:

e the authority of an arbitrator or umpire appointed under an
arbitration agreement being irrevocable, except by leave of the
court or by a contrary intention expressed in the agreement;

e an arbitration agreement not being discharged by the death
of any party. In these cases the agreement is enforceable by or
against the personal representatives of the deceased;

e the court staying a proceeding where the parties to the agreement
have submitted to arbitration unless an exception applies;

e the appointment of an umpire where the arbitration agreement
provides for three arbitrators;

e the arbitrator or umpire having the power to make an award
at any time;
the default powers of the arbitrator or umpire;

e anaward for costs being taxable by the courts, unless the award
directs otherwise;

e the interest on an award being carried at the same rate as a
judgment debt from the date of the award, unless the award
directs otherwise;

e aremitted award being made within three months after the date
of the court order, unless the order directs otherwise;

e the power of the court to give relief where an arbitrator is not
impartial or the dispute involves a question of fraud by ordering
that the arbitration agreement cease to have effect or revok-
ing the authority of any arbitrator or umpire. In this case the
court can refuse to stay any action brought in breach of the
agreement;

e matters relating to the authority and award of a clerk or special
referee as well as the powers of the Grand Court and Court of
Appeal as to references by order; and

e miscellaneous powers of the courts in respect to interim orders
(see questions 25 and 27).

Getting the Deal Through - Arbitration 2010
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6 Substantive law
Is there any rule in your domestic arbitration law that provides the
arbitral tribunal with guidance as to which substantive law to apply to
the merits of the dispute?

The parties to an arbitration can decide on the substantive law appli-
cable to the dispute. In the absence of agreement, the tribunal has to
determine the proper law of the contract in accordance with accepted
principles of private international law, that is to identify the system
of law with which the transaction under contract has its closest and
most real connection.

7  Arbitral institutions
What are the most prominent arbitral institutions in your country?

The Chartered Institute of Arbitrators has recently established a
Cayman chapter to provide arbitral services in the Cayman Islands.
Arbitrations can and do take place in the Cayman Islands, by agree-
ment between the parties, under the rules of other international insti-
tutions, including the American Arbitration Association (AAA), the
International Chamber of Commerce (ICC) and the London Court
of International Arbitration (LCIA).

More often, ad hoc arbitrations are conducted under rules of
the parties’ own devising (whether by adoption of an external set
of rules or not).

Arbitration agreement

8  Arbitrability
Are there any types of disputes that are not arbitrable?

There are no legal impediments to arbitrating any type of dispute,

except where the relief sought by the claimant is only available by

order of the Grand Court. This will include:

e remedies prescribed by particular statutes (such as the Compa-
nies Law, the Registered Land Law, or the Trusts Law); and

e orders pursuant to regulatory laws (such as the Banks and Trust
Companies Law, the Mutual Funds Law or the Securities Invest-
ment Business Law).

9 Requirements
What formal and other requirements exist for an arbitration
agreement?

An arbitration agreement is usually considered binding where there is
any agreement in writing to submit to arbitration a dispute that has
arisen, or may arise in the future, between the parties to the agree-
ment. It is not necessary that the arbitrator is named in the agree-
ment. There are no other form or content requirements. A separate
arbitration agreement is not required: it is sufficient to include an
arbitration clause as part of a wider agreement, and such a clause
may be included in general terms and conditions.

10 Enforceability
In what circumstances is an arbitration agreement no longer
enforceable?

Repudiation, frustration or rescission of a contract will not by itself
prevent enforcement of an arbitration clause in the contract, which
survives such an event; thus, the arbitrator can determine whether the
contract has been repudiated, frustrated or rescinded.

A domestic arbitration agreement may not be enforced (by stay-
ing legal proceedings brought in breach of that agreement) if a court
is satisfied that there is sufficient reason why the matter should not
be referred in accordance with the arbitration agreement, or that the
other party is not ready and willing to do all things necessary to the
proper conduct of the arbitration.

www.gettingthedealthrough.com

A foreign arbitration agreement will not be enforced (by staying
legal proceedings brought in breach of that agreement) if a court is
satisfied that it is null and void, inoperative or incapable of being
performed, or if there is not in fact any dispute between the parties
with regard to the subject matter of the arbitration agreement.

11 Third parties
In which instances can third parties or non-signatories be bound by an
arbitration agreement?

The general rule is that a third party is not privy to and not bound

by an arbitration agreement (and may only fall under obligations as

witnesses in an arbitration). However, in the following scenarios an
arbitration agreement can be extended to a third party:

® agency or trusts — the claimant is a person for whose benefit, or
for whose account, the contract was made;

® succession — the claimant has succeeded by operation of law to
the rights of the named party;

* novation — by virtue of a statutory or consensual novation, the
claimant has replaced the person originally named as a party to
the contract;

¢ assignment — the claimant is the assignee of the benefit of the
contract; or

¢ insolvency — the claimant is a trustee in bankruptcy who has
adopted a contract containing the arbitration agreement.

12 Third parties - participation
Does your domestic arbitration law make any provisions with respect
to third-party participation in arbitration such as joinder or third-party
notice?

The Arbitration Law does not make any provision for the joinder of
third parties to arbitration proceedings or the service of third party
notices in such proceedings. Save for the exceptions outlined in ques-
tion 11, third parties may only participate in arbitration proceedings
with the consent of all parties involved.

13 Groups of companies
Do courts and arbitral tribunals in your jurisdiction extend an
arbitration agreement to non-signatory parent or subsidiary companies
of a signatory company, provided that the non-signatory was somehow
involved in the conclusion, performance or termination of the contract
in dispute, under the ‘group of companies’ doctrine?

The Grand Court has not recognised (but neither has it refused to
recognise) the ‘group of companies’ doctrine, which therefore does
not presently form part of the law of the Cayman Islands.

14 Multiparty arbitration agreements
What are the requirements for a valid multiparty arbitration
agreement?

There are no particular requirements for a valid multiparty arbitra-
tion agreement. This concept is not addressed by (nor prohibited by)
the domestic arbitration law of the Cayman Islands.

Constitution of arbitral tribunal

15 Appointment of arbitrators - restrictions
Are there any restrictions as to who may act as an arbitrator?

There are no restrictions on who may act as an arbitrator. At the
same time, there are also no statutory provisions prescribing the
terms on which judges may accept appointments as arbitrators.
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16 Appointment of arbitrators — default mechanism
Failing prior agreement of the parties, what is the default mechanism
for the appointment of arbitrators?

The Arbitration Law imposes the following provisions for the number
and method of selection of the arbitrators, in the absence of agree-
ment between the parties:

¢ if no other preference is given, then a single arbitrator must be
appointed,;

e if the choice is two arbitrators, an umpire must be appointed by
the arbitrators to determine the arbitration if they cannot agree;

® where each party is to appoint one of two arbitrators, but one
party fails to do so or his or her appointee fails to act (and is not
replaced), the other party may appoint his appointee as the sole
arbitrator whose award will be binding on both parties (unless
the court subsequently decides to set aside such appointment);

e ifan arbitration agreement provides that three arbitrators must be
appointed, one appointed by each party and the third appointed
by the other two, this is treated as an agreement for the appoint-
ment of an umpire, rather than a third arbitrator, by the other two
arbitrators. If three arbitrators are to be appointed by some other
means, an award by any two of them is binding on the parties;

* anarbitrator, third arbitrator or umpire may be appointed by the
court if the parties’ appointment procedure is not complied with
or if an appointee fails to act; and

¢ the court can appoint an arbitrator in place of one who has been
removed or whose authority has been revoked.

17 Challenge and replacement of arbitrators
On what grounds and how can an arbitrator be challenged and
replaced?

In relation to the removal of an arbitrator the Grand Court can:

e order an umpire to take charge of an arbitration as the sole
arbitrator;

® remove an arbitrator or umpire who fails to make sufficient
progress in the arbitration in a reasonable time;

* remove an arbitrator who fails to be impartial;

¢ revoke the authority of an arbitrator who is not impartial;

® remove an arbitrator or umpire who is guilty of misconduct or
has conducted the proceedings unsatisfactorily (in these circum-
stances, it can set aside an award); and

® remove an arbitrator or umpire who fails to use all reasonable
dispatch in entering on and proceeding with the arbitration and
making an award.

The Grand Court has ancillary powers to appoint replacement arbi-
trators and umpires to enable the arbitration to proceed. Alterna-
tively (in rare cases) it can order that an arbitration agreement ceases
to have effect and determine the dispute itself.

18 Relationship between parties and arbitrators
What is the relationship between parties and arbitrators?

Terms as to the remuneration, expenses and liabilities of arbitrators
are a matter of contract between the parties and the arbitrator to be
appointed. Whatever is agreed in this regard and whichever party
appoints an arbitrator, each arbitrator, once appointed, is expected
to act impartially, otherwise he or she may be removed.

Jurisdiction

19 Court proceedings contrary to arbitration agreements
What is the procedure for disputes over jurisdiction if court
proceedings are initiated despite an existing arbitration agreement,
and what time limits exist for jurisdictional objections?

Where there is a valid and binding arbitration agreement, the Grand
Court recognises and enforces it by staying any legal proceedings started
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in breach of such an agreement, as long as the applicant is ready and
willing to do all things necessary for the proper conduct of the arbitra-
tion. The court may even grant an anti-suit injunction to restrain foreign
proceedings in appropriate circumstances, where the party acting in
breach of the arbitration agreement is subject to the jurisdiction of the
Grand Court. No particular time limits exist for jurisdictional chal-
lenges, although a party is required to act promptly in applying to the
court, and the application seeking the stay of the proceedings should
be made before the applicant delivers any pleadings or takes any other
steps in the proceedings, otherwise relief may not be granted.

20 Jurisdiction of arbitral tribunal
What is the procedure for disputes over jurisdiction of the arbitral
tribunal once arbitral proceedings have been initiated and what time
limits exist for jurisdictional objections?

The Arbitration Law does not contain a specific provision allowing
the arbitral tribunal to rule on its own substantive jurisdiction nor
does it set out any procedural requirements for such an objection.
However, the arbitrator, through adoption of the concept of Kompe-
tenz—Kompetenz, can determine a dispute regarding issues of juris-
diction. The court can also determine disputes on jurisdiction in the
same way that it would in any proceedings that come before it.

Arbitral proceedings

21 Place and language of arbitration
Failing prior agreement of the parties, what is the default mechanism
for the place of arbitration and the language of the arbitral
proceedings?

There is no default mechanism for the place and language of the
arbitration proceedings. The seat of the arbitration is presumed to be
the Cayman Islands, whose governing language is English.

22 Commencement of arbitration
How are arbitral proceedings initiated?

The Arbitration Law does not stipulate any formal requirements for
initiating arbitration proceedings; these are normally set out in the
arbitration agreement. Where the terms of an agreement provide for
notice being given or some other procedural step taking place within
a fixed time to commence the arbitration proceedings, the Grand
Court can, if it is of the opinion that in the circumstances of the case
undue hardship would be caused, extend the time for commencing
arbitration proceedings for such period as it sees fit.

23 Hearing
Is a hearing required and what rules apply?

The parties usually select a set of procedural rules in the arbitration
agreement, either by reference to and incorporation of a recognised
body of institutional rules (such as those of the ICC or AAA) or by
including tailor-made rules to govern the particular subject matter
of any reference to arbitration. The parties can, for example, agree
whether or not to have a hearing, and in the absence of any agree-
ment between the parties the arbitrator can decide. If the chosen rules
do not address a particular procedural issue that arises in the course
of the arbitration, the arbitrator can refer to the procedural law of
the seat of the arbitration.

24 Evidence
By what rules is the arbitral tribunal bound in establishing the facts of
the case? What types of evidence are admitted and how is the taking
of evidence conducted?

The arbitral tribunal may set its own rules of evidence, subject to the
terms of the arbitration agreement. The Arbitration Law provides

Getting the Deal Through - Arbitration 2010
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that arbitrators have the following powers, unless a contrary inten-

tion is expressed in the arbitration agreement:

e to administer oaths, or take affirmations of the parties and wit-
nesses to the reference;

e toorder, but not compel, the disclosure of documents or attend-
ance of a witness (an arbitrator cannot penalise a third party for
non-compliance with an order; however, where an arbitrator
deems it necessary to compel the disclosure of documents or
attendance of a witness, the assistance of the Grand Court can
be sought); and

e to call for the production of all documents within the posses-
sion or power of the parties (the parties can agree different
rules on disclosure, including electronic discovery, that are far
more flexible in comparison to the strict rules of disclosure in
litigation).

25 Court involvement
In what instances can the arbitral tribunal request assistance from a
court and in what instances may courts intervene?

The Grand Court can assist in every stage of the arbitration process
and, in particular, in the following areas.

Taking of evidence

The Grand Court can issue orders to compel the attendance and
examination of witnesses, and the production of documents, to the
same extent as if it were trying the action in the Grand Court.

Procedural issues

The Grand Court can:

e stay legal proceedings started in a matter that falls within the
scope of an arbitration agreement;

e extend any time limits for starting arbitration proceedings and
for making an award;

e determine any question of law arising during an arbitration
referred to it by an arbitrator;

e enforce the payment of an arbitrator’s fees and the payment of
costs awarded by an arbitrator against a party; and

¢ enforce an arbitral award in the same way as a judgment (this
can include a foreign arbitral award).

Interim measures

The Grand Court can:

e order a party that starts an arbitration to provide security for the
other party’s costs; and

e use the same broad powers as are ancillary to an action in the
Grand Court to:
* make asset preservation orders;
e grant interim injunctions;
e make search and seizure orders; and
® appoint a receiver.

26 Confidentiality
Is confidentiality ensured?

The Arbitration Law does not impose any duty of confidentiality on
the parties. Therefore, the scope and duration of confidentiality in
arbitrations relies on agreement, although there is usually (at a mini-
mum) an implied term in arbitration agreements that proceedings
are confidential. Proceedings are held in private and the arbitrator
can give explicit directions about keeping particular matters confi-
dential (such as commercially sensitive information that has been

disclosed).

www.gettingthedealthrough.com

Interim measures

27 Interim measures by the courts
What interim measures may be ordered by courts before and after
arbitration proceedings have been initiated?

The Grand Court can:

e order a party that starts an arbitration to provide security for the
other party’s costs; and

e use the same broad powers as are ancillary to an action in the Grand
Court to make asset preservation orders, grant interim injunctions,
make search and seizure orders, and appoint a receiver.

These powers are not exclusive to the court, inasmuch as equivalent
powers may be vested in the arbitrator, although they may be pre-
ferred since equivalent orders from the arbitral tribunal will not bind
third parties (such as custodians of assets) who are not party to the
arbitration agreement.

28 Interim measures by the arbitral tribunal
What interim measures may the arbitral tribunal order after it is
constituted? In which instances can security for costs be ordered by
an arbitral tribunal?

The tribunal cannot order security for costs or other interim meas-

ures unless it is agreed by the parties to give the tribunal the power to

make such orders. However, the Arbitration Law provides the court

with jurisdiction to make interim orders (in the same way as a court

proceeding) such as:

e security for costs;

e discovery of documents and interrogatories;

¢ giving of evidence by witness statement;

¢ examination on oath of any witnesses within and outside of the
jurisdiction;

e preserving interim custody or sale of any goods that are the sub-
ject of dispute;

¢ securing the amount in dispute;

® retaining, preserving or inspecting any property or thing that is
a subject of the reference; and

e interim injunctions and appointment of a receiver.

Awards

29 Decisions by the arbitral tribunal
Failing party agreement, is it sufficient if decisions by the arbitral
tribunal are made by a majority of all its members or is a unanimous
vote required? What are the consequences for the award if an
arbitrator dissents?

If an arbitral tribunal consists of two arbitrators and an umpire, and
the two arbitrators have given notice that they cannot agree, the
umpire may take over the arbitration and deliver an award as if he
or she were a sole arbitrator.

If the tribunal consists of three arbitrators, an award by any two
of them will be binding.

If there are two arbitrators, one appointed by each party, and one
refuses to act, he or she must be replaced by his or her appointing
party, otherwise the other party may appoint the other arbitrator to
act as sole arbitrator whose award is binding as if he or she had been
appointed by consent.

30 Dissenting opinions
How does your domestic arbitration law deal with dissenting opinions?

Dissenting opinions in arbitration proceedings are relatively rare,
and no specific provision is made in Cayman domestic arbitration
law dealing with such opinions. A dissenting opinion may render an
award vulnerable to challenge and may provide the losing party with
ammunition to contest an award (see question 38).
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31 Form and content requirements 36 Interest
What form and content requirements exist for an award? Does the May interest be awarded for principal claims and for costs and at what
award have to be rendered within a certain time limit? rate?

There are no form or content requirements. A final award is valid

as long as it:

* resolves all disputes validly referred to the arbitrator;

¢ does not go beyond the jurisdiction conferred on the arbitrator
by the arbitration agreement;

* s capable of being carried out; and

¢ is enforceable by the court.

There is no time limit within which an award must be rendered,
unless specified in the arbitration agreement (and any such time limit
may be extended by the court). However, an arbitrator who fails to
deliver his award with all reasonable dispatch may be removed by
the court, on application by one of the parties.

32 Date of award
For what time limits is the date of the award decisive and for what time
limits is the date of delivery of the award decisive?

The parties may (and frequently do) provide in the arbitration agree-
ment for an appeal; such provisions may also validly provide that any
appeal thereunder must be commenced within a certain time or not
at all. Otherwise, any application to the court to set aside or remit an
award (see question 38) must be made within 28 days after the award
has been made and published to the parties.

33 Types of awards
What types of awards are possible and what types of relief may the
arbitral tribunal grant?

The Arbitration Law does not limit the types of award that can be
made, except only that mandatory injunctions are not ordered in
arbitral awards. The Arbitration Law expressly provides that, unless
a contrary indication is expressed in the arbitration agreement, an
arbitrator or umpire shall have the same power as the Grand Court
to order specific performance of any contract other than a contract
relating to land or any interest in land.

34 Termination of proceedings
By what other means than an award can proceedings be terminated?

A default award may be made in the absence of another party who
refuses to participate in the proceedings. If the parties settle their
dispute, they may agree to terminate the proceedings in any way
they like, which deprives the arbitrator of any further authority to
continue the arbitration.

35 Cost allocation and recovery
How are the costs of the arbitral proceedings allocated in awards?
What costs are recoverable?

The arbitration agreement can provide for the allocation of costs
incurred by the parties. However, any provision stating that, regard-
less of the outcome of the arbitration, a party must pay part or all
of its own costs, is void. In the absence of any agreement to the con-
trary, the arbitrator has a wide discretion in awarding costs between
the parties. If no provision for costs is made in an award, any party
can apply to the arbitrator for a costs order. Any costs ordered by
an award are subject to taxation (assessment) in the Grand Court,
unless the award indicates otherwise. As a result, a successful party
to arbitration is likely to recover a large part of its costs (usually 50
to 75 per cent), in accordance with the principles and rules governing
the recovery of costs in legal proceedings before the Grand Court.
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A sum directed to be paid by an award shall, unless the award other-
wise directs, carry interest from the date of the award and at the same
rate as a judgment debt. The prescribed judgment rate varies depend-
ing on the currency in which judgment is given, although this is cur-
rently 5 per cent per year for judgments in United States dollars.

Proceedings subsequent to issuance of award

37 Interpretation and correction of awards
Does the arbitral tribunal have the power to correct or interpret an
award on its own or at the parties’ initiative? What time limits apply?

An arbitrator or umpire has a limited power to correct in an award
any clerical mistake or error arising from an accidental slip or omis-
sion, unless a contrary intention is expressed in the arbitration agree-
ment. No time limits are prescribed.

38 Challenge of awards
How and on what grounds can awards be challenged and set aside?

Arbitrators can state, in the form of a special case for the decision of
the Grand Court, any question of law arising in the course of the arbi-
tration or an award (including any part of an award). They can also
be compelled to do so by a court order, on a party’s application.
A special case can be stated while arbitration proceedings are still
pending. It must be a question of law, and which is:
®  open to serious argument;
¢ important to the resolution of the dispute; and
¢ raised in good faith without an ulterior motive (such as a desire
to cause delay).

This means that parties to an arbitration effectively have a right of

appeal (subject to the Grand Court’s leave) in a genuine case, and

they cannot validly deprive the arbitrator of this discretionary power
or oust the supervisory jurisdiction of the Grand Court in an arbitra-
tion agreement.

A special case typically contains two alternative awards, one of
which is adopted and enforced by the Grand Court, depending on its
view of the arbitrator’s own conclusion on the question of law.

A Grand Court decision on a special case can be appealed to the
Cayman Islands Court of Appeal, but not without leave from either
the Grand Court or the Court of Appeal.

The Grand Court:

e can set aside an award where an arbitrator or umpire is guilty of
misconduct or has conducted the proceedings in an unsatisfactory
manner (known in other jurisdictions as ‘serious irregularity’);

¢ has a general discretion to remit an award, or any of the mat-
ters referred to arbitration, for reconsideration by the arbitrator;
and

e arguably has an inherent jurisdiction to set aside awards (although
this jurisdiction is rarely invoked) for an admitted mistake; an
error of law on the face of the award; or having no jurisdiction.

39 Levels of appeal
How many levels of appeal are there? How long does it generally take
until a challenge is decided at each level? Approximately what costs
are incurred at each level? How are costs apportioned among the
parties?

In the circumstances described in question 38, parties have an effec-
tive right of appeal in genuine cases to the Grand Court. The decision
of the Grand Court can in turn be appealed to the Cayman Islands
Court of Appeal with leave as stated above. In cases of general public
importance, decisions of the Court of Appeal can be appealed to the
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Privy Council in London, but not without leave from either the Court
of Appeal or the Privy Council itself.

The time taken until a challenge at each level is decided will
depend on whether leave must first be sought from the appellate tri-
bunal. However, appeals (i) to the Grand Court are generally decided
within three months of instigating the appeal; (ii) to the Court of
Appeal are generally decided within six to nine months of instigating
the appeal; and (iii) to the Privy Council within 24 to 30 months of
instigating the appeal. The costs to be incurred at each level would
depend on the nature of the appeal and again whether leave must
first be sought from the appellate tribunal, although it is likely that
the costs of pursuing an appeal to the Privy Council would exceed the
costs of appealing to the Grand Court or the Court of Appeal.

40 Recognition and enforcement
What requirements exist for recognition and enforcement of domestic
and foreign awards, what grounds exist for refusing recognition and
enforcement, and what is the procedure?

In general, the Grand Court is favourably disposed to supporting the
arbitration process by upholding and enforcing arbitral awards.

Enforcement of domestic awards

A domestic award can, by leave of the court, be enforced in the same
way as a court order to the same effect and, where leave is given,
judgment can be entered in the terms of the award. It can then be
subject to enforcement proceedings like any other court order.

Enforcement of foreign awards

Generally, a foreign arbitration award is enforceable under conflicts

of law principles, which require the award to be both:

* made in accordance with an arbitration agreement that is valid
by its applicable law; and

¢ valid and final according to the law governing the arbitration
proceedings.

In addition, an award made under an arbitration agreement in the

territory of a state that is party to the New York Convention is rec-

ognised and enforced according to its principles, on production of

the original arbitration agreement and award or certified copies.

Recognition or enforcement can be refused only if the defaulting

party proves that:

® a party to the arbitration agreement was (under the applicable
law) under some incapacity;

e the arbitration agreement was not valid under its applicable law,
or if the agreement does not provide for an applicable law, under
the law of the country where the award was made;

Update and trends

A committee appointed by the Law Society of the Cayman Islands
has recently produced recommendations and draft new legislation
modelled on the UNCITRAL Model Law for the consideration of the
Cayman Islands government in order to stimulate Cayman’s growth
as an international arbitration centre. The Law Reform Commission
has now produced a draft bill, which is currently undergoing a
further round of reviews. It is expected that the proposed reforms
will be implemented in 2010.

® it was not given proper notice of the arbitrator’s appointment
or of the arbitration proceedings, or was otherwise unable to
present its case;

¢ the award deals with a dispute outside the terms of, or contains
decisions on matters beyond the scope of, the submission to
arbitration (although if the award also contains separable deci-
sions on matters that were submitted to arbitration, they can be
enforced);

¢ the composition of the arbitral tribunal or the arbitration pro-
cedure breached the arbitration agreement or (in the absence of
any agreement) the law of the Cayman Islands; or

¢ the award has not yet become binding on the parties, or it has
been set aside or suspended by the Grand Court or by another
competent authority under the law of which the award was
made. As an interim measure, proceedings to enforce an award
can be adjourned pending the determination of an application to
set aside or suspend the award before a competent authority.

41 Enforcement of foreign awards
What is the attitude of domestic courts to the enforcement of foreign
awards set aside by the courts at the place of arbitration?

If a foreign arbitral award has been set aside by the courts of the place
of arbitration, the Grand Court will decline to recognise or enforce
the award on the grounds that the award is not valid and binding
on the parties under the law governing the arbitration proceedings
as stated in question 40.

42 Cost of enforcement
What costs are incurred in enforcing awards?

An arbitral award may be enforced in the same manner as a judg-
ment, by leave of the court, which may also give judgment in terms of
the award. This is a very straightforward and inexpensive process.
Further enforcement proceedings follow the same procedures
as in normal litigation, with a similar range of procedural options
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including: contempt applications; garnishee applications; and bank-
ruptcy petitions.

Some enforcement processes can be very swift, while others take
more time, which will correspondingly impact on the costs involved
(since these are usually charged on a time-spent basis).

Other

43 Judicial system influence
What dominant features of your judicial system might exert an
influence on an arbitrator from your country?

The judicial system of the Cayman Islands is closely modelled on the
English common law system. As a result, a Cayman-based arbitrator
is likely to follow similar litigation procedures (absent contrary provi-
sions in the arbitration agreement) subject to what the parties submit
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and he or she considers is appropriate for the particular dispute to be
arbitrated. This approach is reinforced by the Arbitration Law, which
provides the court with the same powers to make procedural orders
as it has for the purpose of court proceedings (see question 28).

44 Regulation of activities
What particularities exist in your jurisdiction that a foreign practitioner
should be aware of?

Foreign practitioners who appear in an arbitration in Cayman
(whether as counsel or arbitrator) will only need a temporary work
permit, which is straightforward to obtain. They will not need to be
admitted to the local bar or become bound by local rules of profes-
sional conduct, and will not be subject to any local taxes on income
earned from the arbitration.
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