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The Legislation

There are two regimes governing the formation and
operation of protected cell companies (“PCCs”) in
the Isle of Man. Which regime is applicable will
depend upon whether the company in question is
incorporated under the Isle of Man Companies Acts
1931-2004 or the Isle of Man Companies Act 2006.

Companies incorporated under the Isle of Man

Companies Acts 1931-2004 can only be incorporated

or registered as PCCs under the Isle of Man
Protected Cell Companies Act 2004, whilst
companies incorporated under the Isle of Man
Companies Act 2006 can only be incorporated or
registered as PCCs in accordance with the terms set
out in that Act.

This client briefing concentrates solely upon the law
relating to PCCs incorporated or registered under
the Isle of Man Companies Act 2006 (the “2006
Act”).

Uses of PCCs

A PCC incorporated or registered under the 2006
Act can be used for any business purpose. This is an
advantage when compared to PCCs incorporated or
registered under the Isle of Man Protected Cell
Companies Act 2004, which can only be used for
insurance business purposes or for certain types of
collective investment schemes.
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How is a Company formed as a PCC?

Only companies limited by shares can be established
as PCCs. There are two ways in which a company
limited by shares can become a PCC under the 2006
Act:

. it can be incorporated as a PCC, in which
case its memorandum of association must
expressly state that it is a PCC; or

it can apply to the Registrar of Companies
(the “Registrar”) to be converted into a
PCC. This procedure requires the company
to submit an application to the Registrar
together with its amended memorandum of
association and its new articles of association.
Upon receipt of a completed application
form, the Registrar will register the
documents and issue a certificate of
conversion.

The name of a PCC must include one of the
tollowing phrases:

. Protected Cell Company” or “protected cell
company’’;
. “PCC” or “pcc”.

Characteristics of a PCC
The main characteristics of a PCC are that:

. it 1s a single legal person;
. it may have one or more cells for the purpose
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of segregating and protecting cellular assets;
° the creation of a cell does not create, in
respect of that cell, a legal person separate
from the PCC; and
. each cell of the PCC must have its own
distinct name or designation.

A PCC must inform any person with whom it enters
into any transaction in respect of a particular cell that
the company 1s a PCC and 1dentify or specify the cell
in respect of which that person is transacting.

Subject to any specific modifications set out in the
2006 Act, the whole of the 2006 Act will apply to
PCCs in the same way as it applies to any other
company incorporated under the 2006 Act.
Accordingly, provisions in the 2006 Act relating to
the reduction of share capital, the purchase by a
company of its own shares and the issue of shares
with or without a par value will apply equally to
PCCs.

Cellular Assets and Non-Cellular Assets

The assets of a PCC are characterised as either
“cellular assets” (being those assets of the PCC
attributable to the cells of the PCC) or “non-cellular
assets” (being those assets which are not cellular
assets).

A PCC must:

. keep its cellular assets separate and separately
identifiable from its non-cellular assets; and

. keep its cellular assets attributable to each cell
separate and separately identifiable from its
cellular assets attributable to other cells.

A PCC can create and issue shares in respect of any
cell (““cell shares). The proceeds of the issue of
cell shares are cellular assets attributable to the cell in
respect of which the cell shares were issued. The
proceeds of the issue of shares other than cell shares
are non-cellular assets.

Assets and Liabilities
Income, receipts and other property or rights of a

PCC which are not attributable to a cell will
constitute the PCC’s non-cellular assets. Similarly,

the liabilities of a PCC which are not attributable to
any of its cells are to be discharged from the PCC’s
non-cellular assets.

Generally speaking, if any liability arises which is
attributable to a particular cell of a PCC:

° the cellular assets attributable to that cell will
be primarily liable;
° the PCC’s non-cellular assets will be

secondarily liable, provided that the cellular
assets attributable to the relevant cell have
been exhausted; and

o the liability will not be a liability of any
cellular assets not attributable to the relevant
cell.

The PCC can by agreement with the person in
respect of whom the liability arises agree that a
liability is the liability solely of the company’s non-
cellular assets or the cellular assets attributable to a
particular cell of the PCC.

Without prejudice to the above provisions, cellular
assets attributable to a cell of a PCC are:

o available only to the creditors of the company
who are creditors in respect of that cell and
who are thereby entitled, in conformity with
the 2006 Act, to have recourse to the cellular
assets attributable to that cell; and

. absolutely protected from the creditors of the
PCC who are not creditors in respect of that
cell and who accordingly will not be entitled
to have recourse to the cellular assets
attributable to that cell.

Implied Terms

Unless expressly excluded in writing, the following
terms are implied into every transaction entered into

by a PCC:

. that no party will seek to make or attempt to
make liable any cellular assets attributable to
any cell of the company in respect of a
liability not attributable to that cell;

. that if any party succeeds by any means in
making liable any cellular assets attributable to
any cell of the PCC in respect of a liability
not attributable to that cell, that party is liable
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to the PCC to pay a sum equal to the value
of that benefit; and

. that if any party succeeds in arresting, seizing
or attaching by any means, or otherwise
levying execution against, any cellular assets
attributable to any cell of the company in
respect of a liability not attributable to that
cell, that party holds those assets or their
proceeds on trust for the PCC and must keep
those assets or proceeds separate and
identifiable as such trust property.

Disputes as to Liability

If any dispute arises as to:

. whether any right is or is not in respect of a
particular cell;

. whether any creditor is or 1s not a creditor in
respect of a particular cell;

. whether any liability is or is not attributable
to a particular cell;

. the amount to which any liability is limited,

the PCC may apply to the Isle of Man court for a
declaration in respect of the matter in dispute.

Distributions

The term “Distribution’ is expressly defined in the
2006 Act and includes the transfer of any assets by a
company to or for the benefit of a member or the
incurring of a debt by a company to or for the
benefit of a member (e.g. by virtue of the purchase
or redemption of shares or the making of a

dividend).

The directors of a PCC may authorise a distribution
in respect of a cell (a “cellular distribution”) at
any time if they are satisfied on reasonable grounds
that the PCC will immediately after the distribution,
satisty the solvency test. Ordinarily, a company
satisfies the solvency test if:

. the company is able to pay its debts as they
become due in the normal course of the
company’s business; and

. the value of the company’s assets exceed the
value of its liabilities.

However, in applying the solvency test to a PCC for
the purpose of making a cellular distribution the
directors do not need to take account of:

. the assets and liabilities attributable to any
other cell of the PCC; or

° the non-cellular assets and liabilities of the
PCC.

Similarly, the directors of a PCC may authorise a
distribution in respect of the PCC’s non-cellular
assets and liabilities (a ““non-cellular distribution”)
at any time if they are satisfied on reasonable grounds
that the PCC will immediately after the distribution
satisfy the solvency test. In applying the solvency test
for the purpose of making a non-cellular distribution
the directors do not need to take account of the
assets and liabilities of any cell of the PCC (save in
limited circumstances).

Receivership Orders

The PCC itself, the directors of the PCC, any
creditor of the PCC in respect of a cell, any holder of
cell shares in respect of a cell and such other persons
as may be prescribed, may apply to the Isle of Man
court for a receivership order in respect of a cell.

A receivership order is an order directing that the
business and cellular assets of, or attributable to, a cell
will be managed by a receiver for the purposes of the
orderly winding up of the business of or attributable
to the cell and the distribution of the cellular assets
attributable to the cell to those persons who are
entitled to have recourse to such assets.

The court may make a receivership order in respect
of a cell if it is satisfied that:

. the cellular assets attributable to a particular
cell of the PCC (when account is taken of
the PCC’s non-cellular assets, if relevant) are
or are likely to be insufficient to discharge the
claims of creditors in respect of that cell; and

o the making of the order will enable the
orderly winding up of the business of or
attributable to the cell and the distribution of’
that cell’s cellular assets.

The receiver must file a copy of the receivership
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order with the Registrar within one month from the
date of the receivership order.

A receivership order cannot be made if a liquidator
has already been appointed in respect of the PCC or
if the PCC has passed a resolution for voluntary
winding up. In addition, a receivership order will
cease to have effect if a liquidator is appointed in
respect of the PCC.

When an application has been made for a
receivership order and during the period of operation
of the receivership order:

. no proceedings may be instituted or
continued by or against the PCC in relation
to the cell in respect of which the order was
made; and

. no steps may be taken to enforce any security
or in execution of legal process in respect of
the business or cellular assets of or attributable
to the cell in respect of which the order was
made.

In addition, during the period of operation of the
receivership order:

. the functions of the directors will cease in
respect of the business and cellular assets of or
attributable to the cell in respect of which the
order was made; and

. the receiver will be deemed to be a director
of the PCC in respect of the non-cellular
assets of the PCC (unless no creditors of the
cell in question are entitled to have recourse
to the PCC’s non-cellular assets).

The court can only discharge a receivership order if
the court is satisfied that the purpose for which the
order was made:

. has been achieved or substantially achieved,;
or
. 1s incapable of achievement.

In the event that the order is discharged on the
ground that the purpose for which the order was
made has been achieved or substantially achieved, the
court can direct that any payment made by the
receiver to any creditor of the PCC in respect of that

cell will be deemed full satisfaction of the liabilities of
the PCC to that creditor in respect of that cell and
the creditors claims against the PCC in respect of
that cell will be deemed extinguished. However, any
such direction will not aftect or extinguish any right
or remedy of a creditor against any other person,
including any surety of the PCC.

Upon discharging the receivership order the court
may direct that the cell be dissolved.

Liquidation
In the liquidation of a PCC, a liquidator must:

. keep the PCC’s cellular assets separate and
separately identifiable from its non-cellular
assets and keep cellular assets attributable to
each cell separate and separately identifiable
from cellular assets attributable to other cells;
and

o in discharging the claims of creditors of the
PCC, apply the PCC’s assets to those entitled
to have recourse to them in conformity with
the provisions of the 2006 Act dealing with
PCCs.

Creation of Security

The PCC may create any security interest in respect
of assets attributable to a particular cell in relation to
any liability attributable to that cell or any liability
that is not attributable to that cell. The provisions of
the 2006 Act dealing with registration of charges will
apply to each cell of the PCC as if each cell were a
separate company.

Directors Duties

The provisions of the 2006 Act relating to PCCs do
not affect the functions of the directors of a PCC in
respect of the affairs of the PCC including the due
administration of the affairs of each cell of the PCC
(save as expressly provided by the 2006 Act).

Should you have any questions or requests for further
information please contact:

Joanne Geldart

Senior Associate
jgeldart@applebyglobal.com
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