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Implications of the BVI's new
investment business licensing regime

James McConvill, consultant in the corporate and commercial practice group at Appleby in
the British Virgin Islands, discusses the implications of the new SIBA legislation.

he British Virgin Islands” Securities and
Tlrme-suneni Business Act has been hailed

as representing nothing less than a revo-
lution in the jurisdiction’s regulstory regime.
This feature discusses some of the implications
of the Act and clarfies the wanous types of
investment businesses that come within its

SCODE.

Introduction

The British Virgin Islands’ Securities and
Investment Business Act 2010 (SIBA] came
into effect in May this year.

The purpose of SIBA is to 1} provide for the
licensing, regulation and supendsion of imest-
ment business; (2} provide for the registration
of public mutual funds, and the recognition of
professional and private mutesl funds; (3] to
control the offers of securities to the public in
the BV, and ) to create offences relating to
insider trading and market abuse.

This article focuses on the investment busi-
ness regime introduced by SIBA and explores
twio implications of the new regime, namely
greater ongoing deslings with the BV's corpo-
rate regulator (the BWI Financisl Services
Commission} for companies coming within this
new regime and the potentisl impact of
increased regulation on WE&A sctivity in relation
to these regulated entities.

Inwestment business regime under SIBA

The investmant business licansing regime is
the most significant changs implementsd by
SIBA. It requires any person who carmies out
“imvestment business" of any kind in or from
within the BV to obtsin a licence from the
Commission.

The naw regime has a broad application due
to the wide definition of “investment business”
in SIBA and becauss a BV| company is deemed
to be carmying on investment business in the
BV even if all or & substantial part of that busi-
ness is conducted outside the BV

There are different categories of investment
business in SIBA, including: dealing in invest-
ments; managing investments; arranging desls
in investments; providing investment advics;
the operation of an investment exchange, or

prowviding custodial or administration services
with respect to investments. “Investments” is
glso defined widely to include shares, bonds
and other debt instruments, derivatives, inter-
ests in @ partnership or fund, and contracts for
differance.

Dealings with the BVI corporate regulator

According to the lstest statistical data
released by the Commission, there were
458,226 companies actively registersd in the
BVI &s at 31 March 2010.

For the overwhelming majority of compa-
nies that are not existing regulated entities (e.g-
trust companies, banks, investment business-
&35, monsy senices businesses, and so onl,
their ongoing filing and other compliance
requirements are relatively minor. There is no
requirement to hold annual mestings, file finan-
cial statements and other reparts, or obtain pre-
approval for new directors and shareholders.
Thus, for most companies the only ongoing
reguirement, and thus the only time they deal
with the Commission, is to pay the annual gov-
emment licence fee. Again for the owenwhelm-
ing majority of companies, even this annual fee
is very small ($350}.

For those companies that engage in “invest-
ment business”, ewven if this & & subsidiary
aspect of ther overall business, and which are
not existing regulsted entities, this changes
with the introduction of SIBA. There are & num-
ber of reguiremeants, both ongoing and event-
driven, which mean that the Coemmission plays
& much greater role in the lives of thesa regulat-
ad entities and their directors, senior officers
and significant shareholders.

Under SIBA, in order for an applicant to be
granted an investment business licence, the
Commission first needs to be satisfied that:

1. The applicant, its directors, senior officers
and amy parson having a “significant interest™ in
the applicant satisfy the Commission's "Fit and
Proper” critena. Accordingly, the identity of and
details about the company's directors, senior
officers and significant cwwners need to be pro-
vided to the Commission, which is not the case
for the bulk of BV] companies.

The Financial Services Commission has

guidalines in place to assist in determining
whether relevant parties are deemed fit and
proper. This requires the Commission to consid-
ar the honesty, integrity, reputstion, compe-
tence, capability and financial soundness of the
relavant persons.

“Significant interest” is defined to mean the
right to control tan per cent or more of the vot-
ing rights of the regulated entity; the right to a
ten per cent or more share in any distribution of
the surplus assets of the regulsted entity, and
the powwer to appoint or remowe one or maore
diractors of the undertaking.

2. The organisation, management and finan-
cial resources of the applicant are adequats for
the carmying on of the relevant investment busi-
nass.

3. Issuing the licence is not sgainst the pub-
lic interest.

This is not an exhsustive list, and the
Commission can take other matters into
account in deciding whether o grant a licence.

Ancther feature of SIBA has to do with the
transfer of ownershio in a regulated entity. As &
result of SIBA, a person who owns or holds 2
significant interest in & regulated entity must
not “sell, transfer, charge or othenwize disposs
of his interast in the licensee, ar any part of his
interest”, unless the prior written spprovel of
the Commission has been obtained.

Thie Commission will thus nesed to be provid-
aed with detsiled information sbout the pro-
posed transfer of interest, including details of
the parson to whom the interest is proposed to
be transfemed. This process of review by the
Commission can often take several wesks to
weork throwgh, with the attendant cost of having
to engage BV] advisors to laise with the
Commission. Additionally, a person must not
acquire (whether directly or indirecthy) a signifi-
cant interest in @ regulated entity unless the
prior written approval of the Commission has
been obtsined. In all cases, when assessing &
transfer, scguisition or disposal  the
Commission must ultimately be satisfied that
any person oblaining a significant interast in the
licansee meets the Commission's fit and
proper criteria.

There is alzo 8 requirement for regulated
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entities to prepare and file fully sudited financial
statements with the Commission on an annual
basis. While existing regulsted entities are
used to & similar requirement, it is a significant
difference to the position applying to the wvast

ty, structure and diversity of the business).
Whila SIBA is favourable in bringing tha BWI
into ine with international best practice in this
area of regulation, a reluctance to merge with
or ecguire @ BV| company engaged in imvest-

pany is an existing regulated entity (swuch as an
insurance company, bank or tnust company).
Whils a regulatony regime relating to invest-
ment business that adheres to international
best prectice could certsinly attract some busi-

While SIBA is favourable in bringing the BVI into line with international
best practice in this area of regulation, a reluctance to merge with or
acquire a BVI company engaged in investment business is one possible
consequence of SIBA when one looks at how the new regime works.
The key changes that could impact on the attractiveness of these
regulated entities for potential suitors is the requirement for the
Commission to approve any transfer, acquisition or disposal of a
significant interest in a regulated entity, and also for directors, senior
officers and shareholders with a significant interest to be disclosed to,
and approved by, the Commission.

majority of BVl companies under the BV
Business Companies Act 2004, where there is
no requirement to appoint an auditor or to file
financial ststements with the Commission.
Under this Act, all that is required is that BVI
companies keep records that "are sufficient to
shiow and explain the company's transactions”
and “will, et any time, enable the financial posi-
tion of the company to be determined with rea-
sonable accuracy”.

The compliance reguirements of, and thus
the role of the Commission in relation to, regu-
lated imeestment businesses will be further
enhanced shortly when the BVI's Regulatory
Code is extended to investment businesses. A
draft Regulatory (Amendment) Code 2010 was
released for comment in July this year. Amaong
the new reguirements will be the nead for
some regulsted entities to provide the
Commission with & businass plan when apply-
ing for a licence; a requirement for regulated
entities to establish and maintain & conflicts of
interest policy, and a reguirement for regulated
entities to maintain capitsl resources at a level
adequate to support its investment business
[teking into account the nature, size, complexi-

ment business is one possiole conseguence of
SIBA when ane locks at how the new regime
waorks. The key changes that could impact on
the attractiveness of thess regulated entities
for potential suitors is the requirement for the
Commission to approve any transfer, acquisi-
tion or disposal of a significant interest in a reg-
ulsted entity, and also for directors, senior offi-
cers and shareholdars with a significant interest
to be disclosed to, and approved by, the
Commission.

The time and cost of laising with the
Commission throughout the procass of negaoti-
ating and putting into effect & change in the
ownership of a regulated entity wil certainly be
an izsue for many. Another significant issue is
the reguiremsent for the identity and personal
details of the directors, senior officers and =ig-
nificant shareholders to be disclosed to, and
then assessed by, the Commission.

Thera are & multitude of ressons why the
BV is the offshore jurisdiction of choice for the
registration of international business compa-
nigs. Oine of these reazons is that the identity
of the directors and shareholdiers of @ BV com-
pany is mot normally publichy-accessible infor-
mation, and directars and shareholders are not
scrutinised by the Commission unless the com-

nesses to the BV, having to identify oneself to
the Commissicn, and then having the
Commission assess the application to deter-
mine whether its “fit and proper” criteria are
satisfied, may deter some individuals from
being wiling to serve as a director, senior offi-
cer or significant shareholder in a BVI company
engaged in such business. Whether or not this
is & good thing in terms of the overall manage-
ment and control of companies falling within
the ambit of SIBA remains to be seen.

Conclusion

The operation of SIBA iz =till in its infancy.
We are yet to obtain a full picture of how the
neww regime, particularly in relation to the licens-
ing of inwvestment businassas, will play out in
practice. It is, however, undoubtedly the cass
that the regulstory landscape for BV comps-
nies engaging in inmvestment business from
wheraver in the world has changed. This is a
good thing as it further emphasisas the BVI's
position a5 a leading off=hare financial centre.
Oine of the potential implications of SIBA, being
the impact on MEA activity in relation to imeest-
ment businesses, has been explored sbove. Mo
doubt there will be other implications that
emerge over time. [l



