THE DISPUTE
RESOLUTION
GAVARAYY

SECOND EDITION

EDITOR
RICHARD CLARK

LAW BUSINESS RESEARCH



THE DI1SPUTE RESOLUTION REVIEW

Reproduced with permission from Law Business Research.
This article was first published in The Dispute Resolution Review, Second Edition
(published in April 2010 — editor Richard Clark).
For further information please email
Adam.Sargent@lbresearch.com



THE DISPUTE
RESOLUTION

REVIEW

Second Edition

Editor
RicHARD CILARK

L.Aw BUSINESS RESEARCH LLTD



PUBLISHER
Gideon Roberton

BUSINESS DEVELOPMENT MANAGER
Adam Sargent

MARKETING ASSISTANT
Hannah Thwaites

EDITORIAL ASSISTANT
Nina Nowak

PRODUCTION MANAGER
Adam Myers

PRODUCTION EDITOR
Joanne Motley

SUBEDITOR
Charlotte Stretch

EDITOR-IN-CHIEF
Callum Campbell

MANAGING DIRECTOR
Richard Davey

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2010 Law Business Research Ltd
© Copyright in individual chapters vests with the contributors
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific
situation. Legal advice should always be sought before taking any legal action based
on the information provided. The publishers accept no responsibility for any acts or

omissions contained herein. Although the information provided is accurate as of April

2010, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be ditected
to the Publisher — gideon.roberton@lbresearch.com

ISBN 978-1-907606-05-2

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: +44 870 897 3239



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned
assistance throughout the preparation of this book:

AFRIDI & ANGELL
AKINCI LAW OFFICES
APPLEBY
ARNTZEN DE BESCHE
ARTHUR COX
ASTERS
BAR & KARRER
BLAKE DAWSON
BONELLI EREDE PAPPALARDO
BRAUNEIS KLLAUSER PRANDL

BREDIN PRAT
BULNES, PELLGRINI & URRUTIA

COLLAS DAY

CORNELIUS, LANE AND MUFTI
CRAVATH, SWAINE & MOORE LLP
DE BRAUW BLACKSTONE WESTBROEK.
DITTMAR & INDRENIUS
ELVINGER, HOSS & PRUSSEN
ESTUDIOS PALACIOS LLERAS SA
FONTES & TARSO RIBEIRO ADVOGADOS

FULBRIGHT & JAWORSKI LLP, PRACTISING IN ASSOCIATION
WITH THE MOHAMMED AL-GHAMDI LAW FIRM



Acknowledgements

HENGELER MUELLER
JUN HE LAW OFFICES
KARANJAWALA & CO
KLAVINS & SLAIDINS LAWIN
LIN & PARTNERS
LOGAN SABAPATHY & CO
MAGISTERS
MANNHEIMER SWARTLING
MARVAL, O’FARRELL & MAIRAL
MOTIEKA & AUDZEVICIUS
NISHIMURA & ASAHI
OGILVY RENAULT LLP
QUEVEDO & PONCE
RUDOLPH, BERNSTEIN & ASSOCIATES
SLAUGHTER AND MAY
SOFUNDE, OSAKWE, OGUNDIPE & BELGORE
SZECSKAY ATTORNEYS AT LAW
TASSOS PAPADOPOULOS & ASSOCIATES LLC
TSMP LAW CORPORATION
TUCA ZBARCEA & ASOCIATI
URIA MENENDEZ
VLASOVA MIKHEL AND PARTNERS LAW FIRM
VON WOBESER Y SIERRA SC

YULCHON

i



Editor’s Preface

Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9

Chapter 10

Chapter 11

Chapter 12

Chapter 13

CONTENTS

............................................................................................ x1
Richard Clark

ARGENTINA ittt snee e 1
Martin Campbell
AUSTRALIA ottt e csnsnetecsessaneeessssnnes 27
Sergio Freire, Chris Goddard and Wen I5'ai Lim
AUSTRIA ittt 49
Barbara Helene Steindl, Florian Horn, Alexander Klauser

BELARUS ..ottt 64
Olga Grechko and Alexander Shevchenko

BERMUDA ..ttt esaeennes 80
Kiernan Bell

BRAZIL oottt essesanennes 90
Marcus Fontes, Max Fontes and Ana Gabriela Kurtz,

BRITISH VIRGIN ISLANDS....ccovvtirinureiinneeisnneeessneensnnes 106
Eliot Simpson

CANADA ittt sss e aeeens 117
William McNamara and Randy Sutton

CAYMAN ISLANDS...ccottiiinttiinriinnieiirecnnrecnneesnneenns 132
Tony Heaver-Wren

L0 = 1 1 5 R 154
Enrique Urrutia and Julio Pellegrini

CHINA oottt se e 165
Xiao Wei, Zon Weining, Deng Xi and Wang Xiaochun

COLOMBIA ..ottt 175
Hugo Palacios Mejia and Oscar Tutasanra Castellanos

CYPRUS ittt 187

Nicos G Papacefstathion

jitl



Contents

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

Chapter 22

Chapter 23

Chapter 24

Chapter 25

Chapter 26

Chapter 27

Chapter 28

Chapter 29

ECUADOR ittt cineesseesssneessssnes
Alejandro Ponce Martinez

ENGLAND AND WALES .ouueteettteceeeerrenneeeeeesssneeeeessssnenes
Richard Clark

|2 AN AN A\J O LN
Petteri Uoti and Jobanna Jacobsson

Tim Portwood

GERMANY oitreiniirenetreneiieesirensneeessnenesssnessssnsessssnesns
Henning Balz and Carsten van de Sande

GUERNSEY oottt e csnennns
Christian Hay and Rachael Farnbam

HONG KONG .uuuiiiiieeueeeeeernneeeeeesssneeesessssseesesssssssssssnnnnns
Mark Yeadon and V'ishal Melwani

HUNGARY ctriiiiitiiitiinntcicnrennc e csssesssessssessns
Zoltdn Baldzs Kovdes and David Kerpel

Raian Karanjawala

TRELAND .ottt
Andy Lenny and Gareth Murphy

ISLE OF MAN . tiettitietiieeeteeeeeennnneeesseeeeeesesssssssssssssssnnes
Christopher Cope, Fletcher Craine and Claire Collister

Hirgyuki Tezuka and Yutaro Kawabata

JERSEY vttt csnnecsssnees
Fraser Robertson, Natasha Clark and Davida Blackmore

KOREA oottt cssseesssnsessaseesnes
Young Seok Lee and Sae Youn Kim

Iiga Gudrenika-Krebs

iv



Contents

Chapter 30

Chapter 31

Chapter 32

Chapter 33

Chapter 34

Chapter 35

Chapter 36

Chapter 37

Chapter 38

Chapter 39

Chapter 40

Chapter 41

Chapter 42

Chapter 43

LITHUANIA ..ottt cssnecssnees 449
Ramunas Aundzevicins, Henrikas Celencevicing
and Tomas Samulevicius

LUXEMBOURG . ..ottt ssnesanens 463
Léon Gloden and Stéphanie Damien

DA LN N ] S N 475
Sylvia Cotter

MEXICO ittt esss e s sae s 489
Claus von Wobeser and Marco Tulio Venegas Cruz,

THE NETHERLANDS ..cooouiiiiiiiiciecnteciecteecnecee e 507
Rund Hermans and Margriet de Boer

NIGERIA ittt 524
Babajide Ogundipe and Lateef Omoyemi Akangbe

NORWAY Luttiitiinieitieniienineiecnecneeseecsnesssesssessnesseens 538
Jan B Jansen

PAKISTAN wetiitiirieitieettenteciecttente e csresss s esaesneens 551

Ashtar Ausaf Ali, Abmed Sobaib Waseem, Abmed Uzair
and Zoya Chandary

PORTUGAL .couttirtrittecttentreiecineninesnesseesssesssessaesseens 564
Joao Maria Pimentel

ROMANIA oottt essn e ae s 576
Levana Zigmund

RUSSIA ittt csssscsssn e sesens 589

Dumitry Dyakin and Alexander 1 aneev

SAUDI ARABIA ..ottt 598
Mobhammed Al-Ghamdi, John Lonsberg, Jonathan Sutcliffe

and Sam Eversman

SINGAPORE. ...ttt 616
Thio Shen Yi, Karen Teo and Peter John Ladd

SOUTH AFRICA ..ttt 629
Gerhard Rudolph



Contents

Chapter 44

Chapter 45

Chapter 46

Chapter 47

Chapter 48

Chapter 49

Chapter 50

Chapter 51

Appendix 1

Appendix 2

) &2 U 650
Esteban Astarloa and Eduardo Sanchez-Cervera

SWEDEN ..ciitiiiiiiiiiicniicientensc s csssesssesssenns 668
Jakob Ragnwaldh and Niklas Astenins

SWITZERLAND ..ttt caeenne 678
Daniel Hochstrasser and Karin Beyeler

TAIWAN ettt 689
George CH Lin

TURKEY weooteitiectriteitienincie et csnesanessneens 702
Ziya Akinci

UKRAINE ..ottt 717
Oleksiy Didkovskiy, Svitlana Chepurna and Andriy Poghidaey
UNITED ARAB EMIRATES ...ccoviieiiiieitienireneenniennens 729
Bashir Abhmed

UNITED STATES uvtiiiiieiniiiinirenniecnieennnecsneessnnees 740

Nina M Dillon and Timothy G Cameron

ABOUT THE AUTHORS ....cooviiiiiiiiieiiecnnnecinecnneen 756

CONTRIBUTING LAW FIRMS” CONTACT DETAILS .....786

vi



Chapter 24

ISLE OF MAN

Christopher Cope, Fletcher Craine and Claire Collister”

I INTRODUCTION

The Isle of Man is a self-governing Crown dependency and has its own parliament
“Tynwald’, which dates back to 979AD. Acts of Tynwald and Otrders and Regulations
made under these Acts are the principal source of Manx law. Each Act of Tynwald
requires the assent of the Queen.

The Isle of Man is not part of the European Union. It has a limited relationship
with the EU through Protocol 3 to the United Kingdom’s Treaty of Accession. This
provides for movement of goods between the Island and EU countries. Otherwise, EU
legislation does not extend to the island.

The island’s legal system is based on common law but has a jurisdiction distinct
from England. Decisions of English courts are not binding on Manx courts but they
are of highly persuasive authority. English decisions are generally followed unless there
is a Manx provision to the contrary or if there is a local condition that would give good
reason not to follow the English decision.!

The principal civil courts are the High Court and Staff of Government Division.
The High Court has jurisdiction to hear matters at first instance, with the Staff of
Government Division hearing the appeals. Senior judges are known as deemsters.

The High Court has four separate procedures — small claims, summary, chancery
and ordinary. The allocation is not made automatically by the court and must be selected
by the claimant on the claim form at commencement of proceedings.

The small claims procedure is for all disputes regarding claims of up to £10,000
(or £5,000 in the case of a claim for personal injury). Where a defence is filed to the
claim, or an application is made for the assessment of damages or the determination

* Christopher Cope is a partner and Fletcher Craine and Claire Collister are advocates at
Appleby.
1 Re Frankland and Moore (1987) AC 576 (PC).
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Isle of Man

of any other matter in dispute, the claim is automatically referred to adjudication. The
adjudication is conducted informally and the strict rules of evidence do not apply.
If a case is unsuited to this procedure its reference may be rescinded by the court.
Legal representation is permitted but is rare at small claims because legal costs are not
recoverable from the other side.

A claim that is allocated to the summary procedure must be below the limit of
£100,000 with an estimated time for hearing of less than two days. In the summary
procedure, oral expert evidence at trial is limited to one expert per party in relation to
any expert field (and expert evidence in only two expert fields). Each claim allocated to
the summary procedure is normally given standard directions and a timetable, including
the trial date, is fixed by court without application and without parties’ attendance.

The chancery procedure is used for all claims that are unlikely to involve a substantial
dispute of fact including, claims under the companies legislation, claims concerning land,
administrative law claims and applications for injunctions. Chancery claims are typically
dealt with on written evidence alone. Any claim that is not covered by the small claims,
summary or chancery procedure is allocated to the ordinary procedure.

The Staff of Government Division hears appeals in civil cases from the High
Court. The final court of appeal is the Judicial Committee of the Privy Council (‘the
Privy Council’). Permission is required to appeal to the Privy Council either from the
Staff of Government Division or from the Privy Council itself. Permission will only be
granted whete the appeal raised an arguable point law of general public interest.?

In addition, there are several statutory tribunals on the Island, for example, the
Employment Tribunal, the Data Protections Tribunal and the Copyright Tribunal.

II THE YEAR IN REVIEW

i Kyrgyz Mobil & Others v. Fellowes Int & Others’

This is a very substantial matter, which has occupied the courts for some years. Three
Isle of Man companies sought to bring substantial claims against a number of foreign
parties (in fact by counterclaim) for the unlawful misappropriation of their assets.

The Isle of Man companies alleged a fraudulent scheme to seize the assets
involving fraudulent misrepresentation, forgery, the obtaining of judgments from the
courts of Kyrgyzstan by means of political or other improper influence and flagrant
breaches of orders made by the courts of England and Wales and the British Virgin
Islands. The assets in question were shares in the Kyrgyz telecommunications company
Bitel LLC.

Leave to serve the foreign parties out of the jurisdiction was granted on an initial
ex parte application. The foreign parties sought to set aside leave to serve them out of the
jurisdiction arguing that the appropriate forum for the dispute was Kyrgyzstan.

2 Judicial Committee (Appellate Jurisdiction) Rules Order 2009.
3 (2208) SGA Judgment of Judge Tattersall and Acting Deemster Otton Goulder dated 28
November 2008.
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Isle of Man

The Isle of Man companies adduced substantial expert evidence of corruption
in the Kyrgyz judicial system. They argued that were very substantial obstacles to them
obtaining justice in Kyrgyzstan, as evidenced by their own treatment there.

At first instance, the High Court set aside leave to serve the foreign parties out of
the jurisdiction holding that the courts of Kyrgyzstan were the appropriate forum for
determination of the dispute.

On the Isle of Man companies’ appeal to the Staff of Government Division,
Judge of Appeal Tattersall and Acting Deemster Otton-Gouldon considered the principle
stated in Abouloff v. Oppenbeimer & Co,* that no party shall be able to take advantage of its
own fraud and that foreign judgments obtained by fraud should not be enforced. This is
an important exception to the general rule that a foreign judgment is conclusive on the
merits and cannot be impeached for any error of fact or law.

The foreign parties submitted that the Isle of Man companies could not seek to
challenge the relevant Kyrgyz judgments in the Isle of Man on the grounds of fraud
ot related matters, and invited the Staff of Government Division not to follow Abouloff
on the basis that it had been subject to academic criticism® and had not been adopted in
some other Commonwealth jurisdictions.

The Staff of Government Division held:

We agree that, as a matter of English law, the Abouloff principle retains its force, and that it should be

accepted as the law of the Isle of Man. In principle, conrts ought not to be bound to enforce judgments

obtained by frand, and it wonld [be] inappropriate that Manx law should differ from English law on a

point so long-standing. . .°

AS to forums conveniens, it was accepted by all parties that the natural forum for proceedings
was Kyrgyzstan, being the place with the most real and substantial connection to the
dispute. It was held, however, that it did not automatically follow that Kyrgyzstan was
the most appropriate forum to hear the matter. The (admitted) substantial obstacles
to the Isle of Man companies bringing proceedings in Kyrgyzstan, combined with
the evidence of corruption, meant that in all probability there would be no trial in
Kyrgyzstan of the issues raised. As such, the natural forum was displaced in favour of
the Isle of Man.

The appeal was allowed. In 2009, the Privy Council granted the foreign parties
permission to appeal. That appeal will be heard in December 2010.

7 Hafner v. Attorney General and Others

These proceedings concern a letter of request from the Australian Securities and
Investments Commission (‘ASIC’) to the Isle of Man courts dated 2005, seeking evidence
in relation to a criminal investigation being carried on in Australia.

(1882) 10 QBD 295.

5 As acknowledged in Owens Bank 1.td v. Bracco ([1994] 1 All ER 336) and Owens Bank Lid v. Etoile
Commerciale SA ([1995] 1 WLR 44 PC.
6 This is an example of the application of the principle in Re Frankland & Moore (1987) AC 576

(PC) (see supra.
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Since then, Mr Hafner, a Swiss lawyer formerly acting for one of the subjects,
Trevor Kennedy (a citizen of Australia), as well as Mr Kennedy himself, have sought to
challenge numerous aspects of the Isle of Man court’s assistance to ASIC. In particular,
they have sought to argue that assistance would breach their Article 8 rights to respect
for private and family life. Concurrently, there have been proceedings between the
same parties in England. Lord Phillips LCJ held that a court nominated to receive
evidence under the equivalent English legislation must, when considering evidence, give
consideration to the rights conferred by Article 8.1, as qualified by Article 8.2. It was for
the nominated court to decide upon the appropriate procedure where a decision had to
be made as to the application of article 8(2).” Further, it is unlikely that a person’s Article
8(1) right would prevail over Article 8(2) where disclosure is required for the prevention
of crime, but documents that went beyond that purpose may not be transmitted. Where
a document contained information of a highly sensitive nature relating to a third party,
unrelated to the investigation, such material may be redacted.

The extraordinarily lengthy proceedings have been procedural in nature, with Mr
Hafner or Mr Kennedy seeking disclosure of the letter of request (refused) and latterly
extensive participation in the evidence-gathering process in order that they might argue
that documentation should notbe transmitted to ASIC. Most recently, Mr Kennedy sought
an order that his Isle of Man and Australian lawyers be entitled to review documentation
gathered in the Isle of Man with a view to them making submissions as to whether their
transmission to ASIC would infringe his Article 8 rights. This was initially granted but
quashed on judicial review by petition of doleance brought by ASIC.?

The matter is ongoing and further applications with yet further applications for
judicial review and appeals pending.

i R v. Baines and Baines

This was a major criminal prosecution under the island’s anti-money launderinglegislation,
observed closely by the media, authorities and practitioners. Although a criminal case, it
is of particular importance and significance to all lawyers and other professionals in the
finance sectot.

The principal defendant, Trevor Baines, had acted as a trustee for a family trust
holding the proceeds of a massive fraud on investors in the NASDAQ-listed Aremisoft
Corporation. Extensive litigation arising out of the collapse of Aremisoft had previously
occupied the island’s civil courts from 2001 to 2005.

Mr Baines was convicted of retaining and controlling the proceeds of criminal
conduct by transferring some $175 million to the Isle of Man from Swiss banks. He
was also convicted of false accounting contrary to Section 19 of the Theft Act 1981.
He was sentenced to six years’ imprisonment. His wife was sentenced to nine months’
imprisonment suspended for two years for her role in the affair. They are currently
appealing conviction.

7 R (on the Application of Hafner and another) v. City of Westminster Magistrates’ Conrt [2008] All ER 52
(Mar).
8 Kennedy v. Australian Securities and Investments Commission, Deemster Doyle, 11 November 2009.
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III' COURT PROCEDURE

Overview of court procedure

Civil procedure in the Isle of Man is governed by the Rules of the High Court of Justice
2009 (2009 Rules’). They came into operation on 1 September 2009. They introduced
the overriding objective that the court must deal with all cases justly. The court should
ensure that parties are on an equal footing, It will also endeavour to deal with cases in a
manner proportionate to value, importance and complexity. Parties ate requited to assist
the court in the furtherance of the overriding objective.

Procedures and time frames

Actions are subject to the Limitation Act 1984, which specifies a general limitation period
of six years for tort and contract. In personal injury matters, a claim cannot be brought
after the expiration of three years from the date of action or the date of knowledge,
whichever is later.

All proceedings are commenced when the court issues a claim form at the request
of a claimant. The claim form must then be served within four months of the date of
issue from the court or six months if it is to be served out of the jurisdiction. The court
will only grant an extension to this time frame if the claimant has taken reasonable steps
to serve but has been unable to do so.

The claim form must contain a concise statement of the nature of the claim,
the specific remedy the claimant is seeking and, if claiming for money, a statement
of value. This statement should disregard any possibility that he or she may recover
interest or costs or that the value may be reduced by a filing of a counterclaim, set-off
or contributory negligence.

The particulars of claim are ordinarily served with the claim form or set out
within the claim form itself. The particulars may be served separately within 14 days
of the claim form and in any event no later than the latest time for serving the claim
form (i.e., four months). When the claim form is served on the defendant it must be
accompanied with forms for defending, admitting and acknowledging service.

A defendant may file an acknowledgement of service within 14 days of service
of the claim form if he or she is unable to file a defence in that time period or wishes
to dispute the court’s jurisdiction. If the particulars of claim are served separately, the
defendant has 14 days to acknowledge from the service of the particulars.

An admission must be served within 14 days after service of the particulars of
claim. A party may admit the truth of the whole or any part of another party’s case.

Where a defendant wishes to defend all or part of the claim, the defence must be
filed either 14 days after service of the particulars of claim, or if an acknowledgement
of service has been served, then 28 days after service of the particulars of claim. The
parties may agree to extend the period for filing a defence by up to 28 days.

If the claimant wishes to serve a reply to the defence, it must be done within 14
days of the defence being served. A claimant who does not file a reply to the defence is
not taken to admit the matters raised in the defence.
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Class actions
7 Representative Actions

Representative actions are permitted under Part 3, Chapter 6 of the 2009 Rules where a
number of individuals have the same interest in an action. One or more representatives
will act on behalf of the group and any order of the court will be binding upon each and
all of those represented, although an order will only be enforceable against an individual
who is not party to the proceedings with the permission of the court.

Where potential parties to an action cannot be ascertained (e.g., unborn potential
beneficiaries under a trust), the court may appoint a representative to act on their behalf.
Derivative actions are permissible, but require the permission of the court.

i Group litigation
Part 3, Chapter 7 of the 2009 Rules deals with group litigation, which is permissible
where a group of individuals have claims in relation to common or related issues of fact
or law. The court may make a group litigation order where there are likely to be a number
of claims giving rise to group issues and only with the permission of the First Deemster.
Orders made in respect of group litigation may be binding on all or some members of
the group as the court decides. Such an order can be appealed by any person adversely
affected by that order unless that person is one who is registered as part of the group, in
which case they can apply for an order that the original order does not apply to them.
Class actions have been scarce in the Isle of Man, but have become more prevalent
in the past 18 months following the bringing of high profile cases such as that relating to
the collapse of Kaupthing Singer & Friedlander and that brought on behalf of a group
secking confirmation of Isle of Man public rights of way.

Representation in proceedings

Manx law is very similar to that of England and Wales in this regard. With certain
exceptions, any person may represent himself in an action. Minors and patients under
the Mental Health Act 1998 act by a litigation friend.’

The court may treat a litigant in person with some leniency to ensure parties are
on an equal footing,'’ otherwise litigants must appeal by an Isle of Man advocate. In
exceptional cases, a licence may be issued to an English barrister.

Service out of jurisdiction

The rules for service out of jurisdiction are set out at Part 2, Chapter 9 of the 2009
Rules and apply to all defendants whether a natural person or non-natural. A claimant
must apply for permission from the court to serve the claim form out of the jurisdiction
and the Rules set out 21 circumstances under which permission may be granted. If
the circumstances do not fall within those specified in the Rules, there is a ‘catch-all’

9 Part 3, Chapter 4, Rule 3.13 of the Rules of the High Court of Justice 2009.
10 Part 1, Rule 1.2 of the Rules of the High Court of Justice 2009.
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provision whereby the court will grant permission if it is satisfied that there are special
grounds that warrant service.

Every application for service out of jutisdiction must be supported by written
evidence setting out the grounds under which the application is made and stating that
the claimant believes they have a reasonable prospect of success. The claimant must
make full and frank disclosure in making the application and the court must be satisfied
that the island is the proper place to in which to bring the claim. In consideration of
Sforum conveniens, the island’s courts will follow Spiliada Maritime Corp v. Cansulex 1.td."!

If the court grants permission, the claim form may then be served by any method
permitted by the law of the in the country in which it is to be served. If the country
is a party to the Hague Convention, then the claim form may be served through the
authority designated under the Convention in respect of that country or if the law of
that country permits through the judicial authorities of that country or through a British
consular authority in that country.

Enforcement of foreign judgments

The enforcement of judgments issued by overseas Courts is governed by (1) the
Judgments (Reciprocal Enforcement) (Isle of Man) Act 1968; and (2) the common law.
The 1968 Act applies to the following countries: the United Kingdom, Italy, Jersey,
Guernsey, Israel, Suriname and the Netherlands.

Any person, being a judgment creditor, may apply to the court within six years
of the judgment to have it registered on the Isle of Man. The application is made by
claim form and may be made without notice. It must be supported by written evidence
exhibiting the judgment and a translation of the judgment if it is not in English.

If the judgment is registered, the registration order must then be served on the
judgment debtor. In the case of a company, it will typically by served by leaving it at, or
sending it by post to, the registered office. The judgment cannot be enforced before the
end of a period specified by the court, which is typically 14 days. During this period, the
judgment debtor can apply to have the registration set aside.

For judgments of courts other than those covered by the 1968 Act, a fresh
action may be commenced with the judgment as the debt. The defences to such an
action are very limited; for example, that the judgment was obtained by fraud or that its
enforcement would be contrary to public policy.

The Isle of Man is not party to the Brussels or Lugano Conventions.

Assistance to foreign courts

The Isle of Man courts have long recognised their global responsibilities and they have
been assisting foreign courts for many years.

11 [1968] 1 AC 389. See, inter alia, Manco Limited v. Institute of Chartered Acconntants, 1987-89 MLR
252 and Kyrgyz Mobil & Others v. Fellowes Int & Others, Staff of Government Division, 28
November 2008
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The Isle of Man is party to the Hague Evidence Convention."”? The Convention
was given domestic effect in England and Wales by the Evidence (Proceedings in Other
Jurisdictions) Act 1975. This was extended to the Isle of Man by Otder in Council
— Proceedings in Other Jurisdictions) (Isle of Man) Order 1979 (SI 1979 No. 1711).

Foreign courts seek the assistance of the Isle of Man courts by letter of request.
A list of questions should be annexed to the letter, and the questions must be framed
precisely. Requests for documentation and information must not be based on speculation
or conjecture. Other than in the most straightforward cases, it is desirable for a draft
letter to be reviewed by an Isle of Man advocate ptior to issue, to ensure compatibility
with Manx law and procedure. The letter of request is enforced under the procedure set
out in Part 8 of Chapter 5 of the 2009 Rules.

The application should be supported by written evidence, together with a copy
of the request.”” The court may order examination of the evidence or witness."* The
examiner will file the deposition of the witness."” A certified copy of the deposition will
be transmitted to the requesting court.

The 1975 Act contains important safeguards for witnesses. A witness cannot be
asked to answer any question he would not be obliged to answer under Manx procedure.'
A witness may also claim that he or she is exempt from giving evidence."”

The courts also frequently grant letters of request issued by foreign courts or
authorities exercising criminal jurisdiction.

Access to court files
7 Access by any person

The 2009 Rules provide that court must keep an indexed register of all claims issued by
it, which may be inspected by any person subject to the payment of a fee. In addition,
any person may with the permission of the court obtain a copy of the claim form
(but not any related or attached documents filed or served with it) and copies of any
communication between the court and patties to an action or any other person. Copies
of claim forms, judgments and orders may also be obtained subject to certain conditions
relating to the claim itself."

i Access by parties

Parties to a claim are given much broader rights of access to documents filed at court.
A number of documents are viewable without the permission of the court (unless the
court orders otherwise) including all statements of case and documents filed or served
with them, application notices, any written evidence and any judgments or orders. Parties

12 The Hague Convention Taking of Evidence Abroad in Civil and Commercial Matters 1975.
13 Part 8 Chapter 5 Rule 8.46.

14 Part 8 Chapter 5 Rule 8.47.

15 Part 8 Chapter 5 Rule 8.48.

16 Section 2(3).

17 Section 3 and Rule 8.49.

18 Part 2 Chapter 6 Rule 2.21(3).
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may also gain access to correspondence between the Court and parties or others with
permission.

Litigation funding

There are no rules allowing contingency fees or conditional fees.

The rules on third-party funding are similar to that of England and Wales. Where
the costs of a party who fails in litigation have been financed by a third party, the court
has power to order costs against that third party, even if he is out of the jurisdiction.”
In Tomlinson v. Thane Investments Ltd and others ?® the court directed that the name of the
third-party funding the action be disclosed. The court may also order the disclosure of
the basis and conditions of such funding.

IV LEGAL PRACTICE

i Conflict of interest
Under the Advocates Practice Rules 2001, Isle of Man advocates must not act in a way
that may compromise or impair their integrity or independence or their duty to act in
the best interests of their clients. Therefore, advocates must not act when there is a
conflict or a risk of conflict. Generally, if a conflict arises during the course of a matter
advocates should cease to act for one or both parties.

There are no specific rules relating to conflict of interests in the 2001 Practice
Rules except relating to property matters. The English Law Society’s Solicitor’s Code of
Conduct is of general guidance.

7 Money lanndering, proceeds of crime and funds related to terrorism

The island has been proactive in establishing international standards of supervision and
in 2009 was commended by the IMF for its robust regulatory regime.

Lawyers are subject to stringent obligations under the Criminal Justice (Money
Laundering) Code 2008 in order to identify and prevent money laundering, The
2008 Code imposes a duty for lawyers to carry out a money-laundering and terrorist-
financing risk assessment for the purpose of determining the measures to be taken when
undertaking customer due diligence.

Lawyers must not form a business relationship unless they establish, operate
and maintain identification, record-keeping, internal-reporting and staff-screening
procedures. Each firm must have a money-laundering reporting officer who has a duty
to report any suspicious transaction to the Isle of Man Constabulary’s financial crime
unit.

Itis a criminal offence, subject to a fine or imprisonment for a person to enter into
or become concerned in an arrangement that the person knows or suspects, facilitates

19 Clucas Food Service Limited and Ice Mann (CPL 2004/6 unreported judgment delivered on 15
December 2005).
20 (Chancery 2005/1 unreported judgment delivered on the 2nd March 20006).
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the acquisition, retention, use or control of criminal property?' Although the island is
not a member of the Financial Action Task Force, it fully endorses its recommendations
on money laundering and terrorist financing.

A\ DOCUMENTS AND THE PROTECTION OF PRIVILEGE

Privilege
The 2009 Rules permit parties to object to disclosure on grounds of privilege.

There are a number of circumstances in which privilege is recognised by the
Common Law. The circumstances in which privilege arises in the Isle of Man mirror
those of England and Wales and can be categorised as follows.

i Litigation privilege
Protection is afforded to communications between an advocate and client or an advocate

or client and a third party when such communications relate either to a legal action that
has commenced or being contemplated.

i Legal advice privilege

This covers advice given by an advocate to his or her client. It differs from litigation
privilege in that the protection does not extend to third parties. As such, in order to
fall within legal advice privilege it is necessary to identify exactly who the client is. This
is particularly important in the context of large organisations and corporate entities.
Protection will not be afforded if the communication took place with someone other
than the client. At an early stage in the litigation, it is essential to define the person who
will give instructions and to restrict circulation of advice to them.

i Common interest privilege

Confidential communications between parties who share a common interest in legal
advice received or given in the context of actual or contemplated litigation will fall into
this category. Protection will also arise where legal advice is received in respect of a
transaction in which parties have a common interest.

7 Privilege against self-incrimination

This category protects individuals from disclosing information by which they may
incriminate themselves. Incrimination in this context relates to criminal proceedings
only. The protection extends not only to documents which would actually incriminate an
individual, but also to those which may expose a person to the risk of self-incrimination.

v Public interest immunity

Under Part 7, Chapter 5, Rule 7.48(1), a person may make an application to the court for
permission to withhold a document on the basis that disclosure would damage the public

21 Section 140 of the Proceeds of Crime Act 2008.
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interest. In deciding whether the immunity applies, the potential damage which may be
caused by disclosure must be weighed against the public interest in the administration of
justice, which would normally require such documents to be disclosed.

vi W ithout-prejudice communications

Bona fide offers to settle or compromise are protected by privilege. They cannot be
disclosed while liability remains at issue, but may be relied upon once liability has
been determined and while costs remain in issue. The mere fact that a document or
communication is marked ‘without prejudice’ does not in itself afford the document
protection.

it Waiver of privilege
In most cases (other than public interest immunity), a party may waive its right to
privilege in whole or in part. If so, the document or information should be disclosed
and may be used against that party in proceedings.?

Where a privileged document is accidentally inspected, the party who has
inspected it may only use it with the permission of the court.”

Production of documents

The 2009 Rules have codified the rules relating to disclosure and inspection of
documents.

i Disclosure of documents

Each party to a claim is under a duty to disclose documents. ‘Document’ in this context
means anything in which information of any description is tecorded.** The duty of
disclosure is ongoing and so any new documents that come to light after initial disclosure
has been made must also be disclosed.?

A duty in respect of disclosure is not only placed upon a party to a claim, but also
an advocate representing that party. An advocate must adopt a proactive approach and
should supervise discovery. The advocate should ensure from the outset that the client
is aware of his or her duty to disclose and thus keeps all documents that may potentially
need to be disclosed. This forms part of the advocate’s duty not to purposefully or
recklessly mislead the court.?® The advocate’s duty is discussed in detail in MTM 2. Jones
& Others™ (a judgment given under the old court rules).

22 Montpelier Tax Planning v. Jones & Others (2007) SGD as to waiver of legal advice privilege.
23 Part 7, Chapter 5, Rule 7.49.

24 Part 7, Chapter 5, Rule 7.31.

25 Part 7, Chapter 5, Rule 7.40.

26 Advocates Practice Rules 2001, Rule 19.

27 CLA 2001 Judgment dated 16 February 2006 CLD Superior Business
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The 2009 Rules provide that an order for disclosure means an order for standard
disclosure. Standard disclosure can be limited or dispensed with by the Court or by
agreement between the parties.

The procedure for standard disclosure is set out in Rule 7.39 and involves each
party to an action making a concise list of documents for disclosure presented in a
convenient order and manner. The list must identify which of those documents the
party claims a right to withhold and which are no longer in the party’s control and why.
A disclosure statement must also be made on the list stating that the party understands
and has complied with their duty of disclosure. An action for contempt of court may be
brought against any person who makes or causes to be made a false disclosure statement
knowing it to be untrue.”’

Under standard disclosure, parties are obliged to disclose documents upon which
they rely, documents that adversely affect their case, documents that adversely affect
another party’s case and those documents that support another party’s case.”’

Disclosure is limited to those documents that are within the party’s control. A
document is said to be in the party’s control if it is in the party’s physical possession, he
or she has or has had a right to possession of it or he or she has or has had a right to
inspect or take copies of it.

In order to identify the documents that must be disclosed, each party is under a
duty to carry out a reasonable search.’® Proportionality is the deciding factor in whether
a search is reasonable and under Rule 7.36, the following are taken into account: the
number of documents involved, the nature and complexity of proceedings, the ease and
expense of retrieval of any particular document and the significance of any document
which is likely to be located during the search. Each party must indicate the extent of the
search which has been undertaken in their list of documents. If any category or class of
documents has not been searched for, as it is felt that to do so would be unreasonable,
this must also be stated.

i Inspection
A party has a right to inspect any document that has been disclosed in the list of
documents, except where the party who has disclosed the document claims a right to
withhold inspection (e.g., due to the document being privileged) or that the document
is no longer in the party’s control.> A patty may also refuse to disclose a document
on the grounds that it would be disproportionate to the issues in the case to require
inspection.”

A party may also inspect any document referred to in a statement of case, witness
statement, witness summary or affidavit and may apply for inspection of any document

28 Part 7, Chapter 5, Rule 7.34.
29 Part 7, Chapter 5, Rule 7.52.
30 Part 7, Chapter 5, Rule 7.35.
31 Part 7, Chapter 5, Rule 7.36.
32 Part 7, Chapter 5, Rule 7.33.
33 Part 7, Chapter 5, Rule 7.33(2).
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referred to in an expert report which has not been disclosed during the course of the
34
case.

7 Specific disclosure and inspection

Any party may apply for an order of court for specific disclosure or inspection of
documents. The court may also make such an order of its own volition.

An order for specific disclosure will require a party to disclose documents or
carry out a search or disclose any documents located in that search.

A party may defend an application for specific disclosure or inspection on the
grounds that:

a he or she claims a right to withhold disclosure or inspection;

b the document is not within his or her control;

c disclosure or inspection would be disproportionate to the issues in the claim; or
d the applicant is shown to be ‘fishing’.

7w Third-party disclosure

Rule 7.46 provide for orders for disclosure to be made against persons other than the
parties to a claim. In order to obtain such an order a party must make an application to
Court supported by evidence.

An order for disclosure against a third party will only be made where the disclosure
of the documents believed to be in the third party’s possession is necessaty to dispose
fairly of the case or save costs. The order will only be granted where the documents to
be disclosed are likely to support the case of one of the parties or adversely affect the
case of the parties.

An order for third-party disclosure may provide that security for costs be given in
respect of the third party’s costs.

VI  ALTERNATIVES TO LITIGATION

i Arbitration

Arbitration in the Isle of Man is governed by the Arbitration Act 1976 and Part 13,
Chapter 6 of 2009 Rules. Once parties have entered into an arbitration agreement, any
party may apply to the court to have any proceedings relating to a dispute to which
the agreement applies stayed.” Any application under the 1976 Act is known as an
atbitration claim.” Arbitration claims in respect of proceedings alteady commenced can
be made by way of application under the original proceedings and any new claims can
be made by way of claim form under the chancery procedure.”” Any limitation petiod

34 Part 7, Chapter 5, Rule 7.43.

35 Section 5 of the Arbitration Act 1976.
36 Part 13, Chapter 6, Rule 13.49(1).

37 Part 13, Chapter 6, Rule 13.50.
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contained in the arbitration agreement for the commencement of proceedings can be
extended by the court.?®

The appointment of an arbitrator will be as per the arbitration agreement unless
such appointment is impractical or impossible in which case the court is given power in
certain circumstances to appoint an arbitrator or umpire.” Such circumstances include
when a single arbitrator is to be appointed under an agreement and the parties cannot
agree as to the arbitrator to be appointed or where an arbitrator refuses to act.

Certain terms in respect of the conduct of atbitration proceedings are deemed
to be included in any arbitration agreement subject to exptess contrary terms® including
a requirement to produce all relevant documents on oath in their possession or power,
which may be required or called for and provisions for the examination of parties and
witnesses on oath by the arbitrator.

An award may be made in arbitration proceedings at any time*' and any time limit
that may be placed upon the making of an award may be extended by the court.”? Any
award made is final and binding upon all parties to the action unless a contrary intention
is expressed in the arbitration agreement.* Power is given to the court to remit claims to
arbitration or set aside any award.* Any party who wishes to have any award remitted to
arbitration or set aside must make an application to court within 21 days of the award
being made.”

A party may apply to court for an order allowing an arbitration award to be
enforced as though it wete a judgment of the court.** The rules governing such
enforcement are contained in Rule 13.53 of the 2009 Rules.

Special rules apply to arbitration under the Arbitration (International Investment
Disputes) Act 1983. These are set out in Chapter 13, Part 6, Rule 13.55 of the 2009
Rules.

i Mediation

There is no obligation in the Isle of Man for parties to mediate but it is becoming
increasingly popular due to the freedom given to parties by the new Rules of the court.
At any time after a defence is filed, any party can make an application for the whole
or part of the claim to be referred to mediation. The 2009 Rules require all parties to
provide written consent that they wish the matter to be referred to mediation and must
agree who the mediator is to be between themselves.

38 Section 28 of the Arbitration Act 1976.

39 Section 11 of the Arbitration Act 1976.

40 Section 13 of the Arbitration Act 1976.

41 Section 14(1) of the Arbitration Act 1976.

42 Section 14(2) of the Arbitration Act 1976.

43 Section 17 of the Arbitration Act 1976.

44 Sections 24 and 25 of the Arbitration Act 1976.
45 Part 13, Chapter 6, Rule 13.51.

46 Section 27 of the Arbitration Act 1976.
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Although the parties are free to agree on the manner in which to conduct the
mediation, the court will set directions specifying when the mediator must report on the
parties’ progress. It is the duty of the mediator to report to the court if an agreement
is reached between the parties or if he or she believes that the mediation should be
terminated. The court has the overriding power to terminate the mediation at anytime if
it is satisfied that it is unreasonable or inappropriate to continue.

Parties are being encouraged to explore the mediation process as an effective way
of resolving their disputes without recourse to protracted, expensive and sometimes
destructive litigation rather than wasting valuable time and costs in court. Unless the
costs are agreed between the parties, the court has the final discretion and will take into
account the conduct of each party throughout the proceedings.

VII OUTLOOKAND CONCLUSIONS

Arbitration, mediation and other forms of dispute resolution may still be less popular
than court action, but the trend is definitely upwards.

The introduction of the new Rules in September 2009 has been a fundamental
change to the Manx legal system. The new Rules are aimed at increasing the effectiveness
and value of the courts, to the benefit of litigants and practitioners. This further
development of a modern and efficient legal system will serve the island well in
maintaining its position as a highly respected business centre.
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